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Item 3.03. Material Modification to Rights of Security Holders.
 

The information set forth in Item 5.03 is incorporated into this Item 3.03 by reference.
 
Item 5.03. Amendments to Articles of Incorporation or Bylaws; Change in Fiscal Year.

 
Amendments to the Company’s Amended and Restated Certificate of Incorporation

 
On June 15, 2015, Hudson Global, Inc. (the “Company”) filed a Certificate of Amendment to its Amended and Restated Certificate of

Incorporation as well as an Amended and Restated Certificate of Incorporation reflecting the Certificate of Amendment with the Secretary of State of the
State of Delaware after the Company’s stockholders approved the Certificate Amendments (as defined below) on June 15, 2015 at the Company’s 2015
annual meeting of stockholders (the “Annual Meeting”). The Certificate of Amendment (1) accelerates the declassification of the Company’s board of
directors and provides for the annual election of directors (the “Declassification Amendment”), (2) eliminates all stockholder supermajority voting
requirements (the “Supermajority Voting Amendment”), (3) allows holders of at least 30% of the Company’s capital stock to request a special meeting of
stockholders (the “Special Meeting Amendment”), (4) permits stockholder action by written consent (the “Written Consent Amendment”) and (5) includes a
provision designed to protect the tax benefits of the Company’s net operating losses (the “NOL Protective Amendment” and, collectively, the “Certificate
Amendments”).

 
The Declassification Amendment provides for the full declassification of the Company’s board of directors and results in all directors

standing for annual elections commencing with the 2016 annual meeting of stockholders. The Declassification Amendment also provides that, until the 2016
annual meeting of stockholders, a director may be removed by the stockholders only “for cause” and, following the 2016 annual meeting of stockholders, a
director may be removed by the Company’s stockholders, with or without cause, by the affirmative vote of the holders of a majority of the shares of the
Company entitled to vote at an election of directors.

 
The Supermajority Voting Amendment provides for the elimination of all stockholder supermajority voting requirements in the Company’s

Amended and Restated Certificate of Incorporation.
 
The Special Meeting Amendment allows holders of 30% of the voting power of the Company’s outstanding capital stock to request that the

Chairman of the Board or Chief Executive Officer call a special meeting of stockholders, subject to the procedural requirements for calling a special meeting
of stockholders set forth in the Company’s By-Laws.

 
The Written Consent Amendment permits stockholders to take action without a meeting by written consent, subject to the same approval

thresholds that would be required to take the same action at a meeting of stockholders. The right to act by written consent is subject to certain procedural
requirements for stockholder action set forth in the Company’s By-Laws.

 
The NOL Protective Amendment restricts certain transfers of the Company’s common stock in order to protect the tax benefits of the

Company’s net operating loss carryforwards. The NOL Protective Amendment’s transfer restrictions generally restrict any direct or indirect transfers of the
Company’s common stock that increase the direct or indirect ownership of the Company’s common stock by any Person (as defined in the NOL Protective
Amendment) from less than 4.99% to 4.99% or more of the Company’s common stock, or increase the percentage of the Company’s common stock owned
directly or indirectly by a Person owning or deemed to own 4.99% or more of the Company’s common stock. Further, any direct or indirect transfer attempted
in violation of the NOL Protective Amendment will be void as of the date of the prohibited transfer as to the purported transferee.
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Copies of the Certificate of Amendment and the Company’s Amended and Restated Certificate of Incorporation are filed as Exhibits 3.1

and 3.2, respectively, to this Current Report on Form 8-K and are incorporated by reference herein.
 
Amendments to the Company’s Amended and Restated By-Laws

 
The Company’s board of directors has approved amendments to the Company’s Amended and Restated By-Laws (the “By-Laws

Amendments”) to set forth certain procedural requirements in connection with the Special Meeting Amendment and the Written Consent Amendment. The
By-Laws Amendments did not require any stockholder action and became effective at the same time as stockholder approval of the Special Meeting
Amendment and the Written Consent Amendment.

 
The By-Laws Amendments set forth the procedural requirements with which stockholders must comply to request the calling of a special

meeting of stockholders. Such procedural requirements include, among other things, (i) the manner in which the record date is to be set to determine the
Company’s stockholders entitled to request a special meeting, (ii) information required to be provided to the Company’s corporate secretary by stockholders
requesting a special meeting and (iii) the manner in which stockholders may revoke a special meeting request. The By-Laws Amendments also specify when
a special meeting requested by stockholders will not be held, including when (i) the request does not comply with the procedures for calling a special meeting
of stockholders set forth in the Company’s By-Laws, (ii) the request relates to an item of business that is not a proper subject for stockholder action under
applicable law, (iii) the request relates to an item of business (other than the election of directors) that is identical or substantially similar to an item of
business (a “similar item”) for which a record date for a special meeting called by stockholders was previously fixed and such demand is delivered between
the time beginning on the 61st day after such previous record date and ending on the one-year anniversary of such previous record date, (iv) a similar item
will be submitted for stockholder approval at any stockholder meeting to be held on or before the 90th day after the Company’s corporate secretary receives
such request, (v) a similar item has been presented at the most recent annual meeting or at any special meeting held within the one-year period prior to the
receipt by the Company’s corporate secretary of such request or (vi) the request is not accompanied by an agreement by the requesting stockholder or
stockholders to reimburse the Company for the costs incurred in connection with the special meeting.

 
The By-Laws Amendments also set forth the procedural requirements with which stockholders must comply to act by written consent. Such

procedural requirements include, but are not limited to, (i) a requirement that stockholders seeking to act by written consent request that the Company’s board
of directors set a record date for determining stockholders eligible to act by written consent, (ii) a requirement that stockholders seeking to act by written
consent agree to pay the costs incurred by the Company in connection with the action by written consent, (iii) the manner in which stockholders may revoke a
request to act by written consent and (iv) a requirement that stockholders seeking to act by written consent provide certain information to the Company’s
corporate secretary relating to the action by written consent, including a description of the corporate action desired to be taken.

 
Copies of the By-Laws Amendments and the Company’s By-Laws as amended and restated are filed as Exhibits 3.3 and 3.4, respectively, to

this Current Report on Form 8-K and are incorporated by reference herein.
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Item 5.07. Submission of Matters to a Vote of Security Holders.

 
The Company held the Annual Meeting on June 15, 2015. At the Annual Meeting, the following matters were submitted to a vote of the

stockholders of the Company:
 
The Company’s stockholders elected the following directors to hold office until the 2017 annual meeting of stockholders and until their

successors are duly elected and qualified, subject to stockholders’ approval of the Declassification Amendment. The final votes with respect to the election of
directors were as follows:

 
Nominee  Votes For   Votes Withheld   Broker Non-Votes 

          
Alan L. Bazaar   24,064,112   2,321,724   3,918,194 
Stephen A. Nolan   17,871,292   8,514,544   3,918,194 

 
The Company’s stockholders approved, on a non-binding advisory basis, the compensation of the Company’s named executive officers as

disclosed in the proxy statement. The final vote with respect to this matter was as follows:
 

Votes For   Votes Against   Abstentions   Broker Non-Votes  
               
 14,927,187   11,174,750   283,899   3,918,194 

 
The Company’s stockholders ratified the appointment of KPMG LLP as independent registered public accounting firm to audit the

Company’s financial statements for the fiscal year ending December 31, 2015. The final vote with respect to this matter was as follows:
 

Votes For   Votes Against   Abstentions   Broker Non-Votes  
               
 28,542,956   1,760,162   912   0 

 
The Company’s stockholders approved and adopted an amendment to the Company’s Amended and Restated Certificate of Incorporation to

accelerate the declassification of the Company’s board of directors and provide for the annual election of directors. The final vote with respect to this matter
was as follows:

 
Votes For   Votes Against   Abstentions   Broker Non-Votes  

               
 26,314,802   70,454   580   3,918,194 

 
The Company’s stockholders approved and adopted an amendment to the Company’s Amended and Restated Certificate of Incorporation to

eliminate all stockholder supermajority voting requirements. The final vote with respect to this matter was as follows:
 

Votes For   Votes Against   Abstentions   Broker Non-Votes  
               
 26,339,072   46,088   676   3,918,194 
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The Company’s stockholders approved and adopted an amendment to the Company’s Amended and Restated Certificate of Incorporation to

allow holders of at least 30% of the Company’s outstanding capital stock to request a special meeting of stockholders. The final vote with respect to this
matter was as follows:

 
Votes For   Votes Against   Abstentions   Broker Non-Votes  

               
 26,192,137   192,765   934   3,918,194 

 
The Company’s stockholders approved and adopted an amendment to the Company’s Amended and Restated Certificate of Incorporation to

permit stockholder action by written consent. The final vote with respect to this matter was as follows:
 

Votes For   Votes Against   Abstentions   Broker Non-Votes  
               
 26,162,185   222,725   926   3,918,194 

 
The Company’s stockholders approved and adopted an amendment to the Company’s Amended and Restated Certificate of Incorporation

designed to protect the tax benefits of the Company’s net operating losses. The final vote with respect to this matter was as follows:
 

Votes For   Votes Against   Abstentions   Broker Non-Votes  
               
 21,609,597   4,775,461   778   3,918,194 

 
The Company’s stockholders approved an amendment and restatement of the Hudson Global, Inc. Rights Agreement designed to protect the

tax benefits of the Company’s net operating losses. The final vote with respect to this matter was as follows:
 

Votes For   Votes Against   Abstentions   Broker Non-Votes  
               
 24,875,313   1,509,745   778   3,918,194 
 
Item 9.01. Financial Statements and Exhibits.

 
(a) Not applicable.
 
(b) Not applicable.
 
(c) Not applicable.
 
(d) Exhibits. The following exhibits are being filed herewith:

 
(3.1) Amendments to Amended and Restated Certificate of Incorporation of Hudson Global, Inc.
 
(3.2) Amended and Restated Certificate of Incorporation of Hudson Global, Inc.
 
(3.3) Amendments to Amended and Restated By-Laws of Hudson Global, Inc.
 
(3.4) Amended and Restated By-Laws of Hudson Global, Inc.
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SIGNATURES

 
Pursuant to the requirements of the Securities Exchange Act of 1934, the registrant has duly caused this report to be signed on its behalf by

the undersigned hereunto duly authorized.
 

HUDSON GLOBAL, INC.
   
   
Date:  June 16, 2015 By: /s/ STEPHEN A. NOLAN

  Stephen A. Nolan
  Chief Executive Officer and
  Chief Financial Officer
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(3.3)  Amendments to Amended and Restated By-Laws of Hudson Global, Inc.  
   
(3.4)  Amended and Restated By-Laws of Hudson Global, Inc.  
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Exhibit 3.1

 
CERTIFICATE OF AMENDMENT

 
TO THE

 
CERTIFICATE OF INCORPORATION

 
OF

 
HUDSON GLOBAL, INC.

 
Hudson Global, Inc., a corporation organized and existing under the laws of the State of Delaware (the “Corporation”), DOES HEREBY CERTIFY:
 

1.  The certificate of incorporation of the Corporation is hereby amended by amending and restating Section 3 of Article V thereof
in its entirety to read as follows:
“(3)         Board of Directors.
 

(a)          Subject to Section 3(b) of this Article V, the board of directors shall be divided into three classes, designated Class I,
Class II and Class III. The term of the initial Class I directors shall terminate on the date of the 2004 annual meeting of stockholders; the
term of the initial Class II directors shall terminate on the date of the 2005 annual meeting of stockholders; and the term of the initial Class
III directors shall terminate on the date of the 2006 annual meeting of stockholders. Subject to the following sentence, at each succeeding
annual meeting of stockholders beginning in 2004, successors to the class of directors whose term expires at that annual meeting of
stockholders shall be elected for a three-year term. At each annual meeting of stockholders commencing with the annual meeting held in
2014, directors elected to succeed those directors whose terms then expire shall be elected at such meeting to hold office for a term expiring
at the second annual meeting of stockholders following the annual meeting of stockholders held in 2014. Each class shall consist, as nearly
as may be possible, of one-third of the total number of directors constituting the entire board of directors. If the number of directors is
changed, any increase or decrease shall be apportioned among the classes so as to maintain the number of directors in each class as nearly
equal as possible, and any additional director of any class elected to fill a vacancy resulting from an increase in such class shall hold office
for a term that shall coincide with the remaining term of that class, but in no case will a decrease in the number of directors shorten the term
of any incumbent director. As used in this Amended and Restated Certificate of Incorporation, the term “entire board of directors” means
the total number of directors which the Corporation would have if there were no vacancies.

 
(b)          Commencing with the second annual meeting of stockholders following the annual meeting of stockholders held in 2014,

the classification of the board of directors set forth in Section 3(a) of this Article V shall cease. At the second annual meeting of
stockholders following the annual meeting of stockholders held in 2014 and at each annual meeting of stockholders thereafter, each
nominee for director shall stand for election to a term expiring at the next annual meeting of stockholders.”

 

 



 

 
2.  The certificate of incorporation of the Corporation is hereby amended by amending and restating Section 5 of Article V thereof

in its entirety to read as follows:
 
“(5)         Vacancies; Removal. Subject to the rights of the holders of any series of Preferred Stock, any vacancy on the board of directors that results

from an increase in the number of directors may be filled by a majority of the board of directors then in office, provided that a quorum is present, and any
other vacancy occurring on the board of directors may be filled by a majority of the board of directors then in office, even if less than a quorum, or by a sole
remaining director. Any director of any class elected to fill a vacancy resulting from an increase in the number of directors of such class shall hold office for a
term that shall coincide with the remaining term of that class. Any director elected to fill a vacancy not resulting from an increase in the number of directors
shall have the same remaining term as that of his or her predecessor. Subject to the rights, if any, of the holders of shares of Preferred Stock then outstanding,
any or all of the directors of the Corporation may be removed from office (a) prior to the second annual meeting of stockholders following the annual meeting
of stockholders held in 2014, only for cause and only by the affirmative vote of the holders of at least a majority of the voting power of the Corporation’s then
outstanding capital stock entitled to vote generally in the election of directors and (b) after the second annual meeting of stockholders following the annual
meeting of stockholders held in 2014, by the affirmative vote of the holders of a majority of the shares entitled to vote in an election of directors.
Notwithstanding the foregoing, whenever the holders of any one or more classes or series of Preferred Stock issued by the Corporation shall have the right,
voting separately by class or series, to elect directors at an annual or special meeting of stockholders, the election, term of office, filling of vacancies and
other features of such directorships shall be governed by the terms of this Amended and Restated Certificate of Incorporation applicable thereto, and such
directors so elected shall not be divided into classes pursuant to this Article V unless expressly provided by such terms.”

 
3.  The certificate of incorporation of the Corporation is hereby amended by amending and restating Article VII thereof in its

entirety to read as follows:
 

ARTICLE VII
AMENDMENT OF BY-LAWS

 
In furtherance and not in limitation of the powers conferred by statute, the board of directors is expressly authorized to adopt, amend,

restate, alter or repeal the by-laws of the Corporation. The affirmative vote of at least a majority of the entire board of directors shall be required to adopt,
amend, restate, alter or repeal the Corporation’s by-laws. The Corporation’s by-laws also may be adopted, amended, restated, altered or repealed by the
affirmative vote of the holders of at least a majority of the voting power of the Corporation’s then outstanding capital stock entitled to vote at an election of
directors.”

 

 



 

 
4.  The certificate of incorporation of the Corporation is hereby amended by amending and restating Article IX thereof in its

entirety to read as follows:
 

ARTICLE IX
STOCKHOLDER ACTION

 
Unless otherwise required by law, special meetings of stockholders, for any purpose or purposes, may be called by (i) the chairman of the

board of directors, (ii) the chief executive officer or (iii) the board of directors pursuant to resolution approved by a majority of the entire board of directors.
The chairman of the board of directors or the chief executive officer shall call a special meeting upon the written request of the holders of at least thirty
percent (30%) of the voting power of the Corporation’s then outstanding capital stock entitled to vote on any issue proposed to be considered at the special
meeting that complies with the procedures for calling a special meeting of stockholders set forth in the by-laws of the Corporation.

 
Any action required or permitted to be taken by the stockholders of the Corporation at any annual or special meeting of stockholders may be

taken without a meeting, without prior notice and without a vote, if a consent or consents in writing, setting forth the action so taken, (a) shall be signed by
holders of record on the consent record date (established as provided in the by-laws of the Corporation) of the Corporation’s then outstanding capital stock
having not less than the minimum number of votes that would be necessary to authorize or take such action at a meeting at which all shares entitled to vote
thereon were present and voted and (b) shall be delivered to the secretary of the Corporation in accordance the by-laws of the Corporation.”

 
5.  The certificate of incorporation of the Corporation is hereby amended by amending and restating Article XI thereof in its

entirety to read as follows:
 

ARTICLE XI
AMENDMENT OF CERTIFICATE OF INCORPORATION

 
The Corporation reserves the right to amend, restate, alter, change or repeal any provision contained in this Amended and Restated

Certificate of Incorporation, in the manner now or thereafter prescribed in this Amended and Restated Certificate of Incorporation, the Corporation’s by-laws
or the GCL, and all rights herein conferred upon stockholders are granted subject to such reservation.”

 
6.  The certificate of incorporation of the Corporation is hereby amended by adding the following article to the certificate of

incorporation of the Corporation as Article XIV:
 

 



 

 
ARTICLE XIV

PROTECTION OF TAX BENEFITS
 
(1)         Definitions. As used in this Article XIV, the following capitalized terms have the following meanings when used herein with initial capital

letters (and any references to any portions of Treas. Reg. § 1.382-2T shall include any successor provisions):
 
(a)          “4.99-percent Transaction” means any Transfer described in clause (a) or (b) of Section 2 of this Article XIV.
 
(b)          “4.99-percent Stockholder” means a Person or group of Persons that is a “5-percent shareholder” of the Corporation pursuant to

Treas. Reg. § 1.382-2T(g), as applied by replacing “5-percent” with “4.99-percent” and “five percent” with “4.99 percent,” where applicable.
 
(c)          “Agent” has the meaning set forth in Section 5 of this Article XIV.
 
(d)          “Board of Directors” means the board of directors of the Corporation.
 
(e)          “Code” means the United States Internal Revenue Code of 1986, as amended from time to time.
 
(f)          “Corporation Security” or “Corporation Securities” means (i) any Stock, (ii) shares of preferred stock issued by the Corporation

(other than preferred stock described in § 1504(a)(4) of the Code), and (iii) warrants, rights or options (including options within the meaning of
Treas. Reg. § 1.382-2T(h)(4)(v) or Treas. Reg. § 1.382-4(d)(9)) to purchase securities of the Corporation.

 
(g)          “Effective Date” means the date of filing of this Amended and Restated Certificate of Incorporation of the Corporation with the

Secretary of State of the State of Delaware.
 
(h)          “Excess Securities” has the meaning set forth in Section 4 of this Article XIV.
 
(i)          “Expiration Date” means the earliest of (i) the close of business on the date that is the third anniversary of the Effective Date, (ii)

the repeal of Section 382 of the Code or any successor statute if the Board of Directors determines that this Article XIV is no longer necessary or
desirable for the preservation of Tax Benefits, (iii) the close of business on the first day of a taxable year of the Corporation as to which the Board of
Directors determines that no Tax Benefits may be carried forward or (iv) such date as the Board of Directors shall fix in accordance with Section 12
of this Article XIV.

 
(j)          “Percentage Stock Ownership” means the percentage Stock Ownership interest of any Person or group (as the context may require)

for purposes of Section 382 of the Code as determined in accordance with Treas. Reg. § 1.382-2T(g), (h), (j) and (k) and Treas. Reg. § 1.382-4, or
any successor provisions and other pertinent Internal Revenue Service guidance.

 

 



 

 
(k)          “Person” means any individual, partnership, joint venture, limited liability company, firm, corporation, unincorporated association

or organization, trust or other entity or any group of such “Persons” having a formal or informal understanding among themselves to make a
“coordinated acquisition” of shares within the meaning of Treas. Reg. § 1.382-3(a)(1) or who are otherwise treated as an “entity” within the meaning
of Treas. Reg. § 1.382-3(a)(1), and shall include any successor (by merger or otherwise) of any such entity or group.

 
(l)          “Prohibited Distributions” means any and all dividends or other distributions paid by the Corporation with respect to any Excess

Securities received by a Purported Transferee.
 
(m)          “Prohibited Transfer” means any Transfer or purported Transfer of Corporation Securities to the extent that such Transfer is

prohibited and/or void under this Article XIV.
 
(n)          “Public Group” has the meaning set forth in Treas. Reg. § 1.382-2T(f)(13).
 
(o)          “Purported Transferee” has the meaning set forth in Section 4 of this Article XIV.
 
(p)          “Remedial Holder” has the meaning set forth in Section 7 of this Article XIV.
 
(q)          “Stock” means any interest that would be treated as “stock” of the Corporation pursuant to Treas. Reg. § 1.382-2T(f)(18).
 
(r)          “Stock Ownership” means any direct or indirect ownership of Stock, including any ownership by virtue of application of

constructive ownership rules, with such direct, indirect and constructive ownership determined under the provisions of Section 382 of the Code and
the Treasury Regulations thereunder, including, for the avoidance of doubt, any ownership whereby a Person owns Stock pursuant to a “coordinated
acquisition” treated as a single “entity” as defined in Treas. Reg. § 1.382-3(a)(1), or such Stock is otherwise aggregated with Stock owned by such
Person pursuant to the provisions of Section 382 of the Code and the Treasury Regulations thereunder.

 
(s)          “Tax Benefits” means the net operating loss carryforwards, capital loss carryforwards, general business credit carryforwards,

alternative minimum tax credit carryforwards and foreign tax credit carryforwards, as well as any loss or deduction attributable to a “net unrealized
built-in loss” of the Corporation or any direct or indirect subsidiary thereof, within the meaning of Section 382 of the Code.

 

 



 

 
(t)          “Transfer” means, any direct or indirect sale, transfer, assignment, conveyance, pledge or other disposition, event or occurrence or

other action taken by a Person, other than the Corporation, that alters the Percentage Stock Ownership of any Person or group. A Transfer also shall
include the creation or grant of an option (including an option within the meaning of Treas. Reg. § 1.382-4(d)). For the avoidance of doubt, a
Transfer shall not include the creation or grant of an option by the Corporation, nor shall a Transfer include the issuance of Stock by the Corporation.

 
(u)          “Transferee” means any Person to whom Corporation Securities are Transferred.
 
(v)         “Treasury Regulations” or “Treas. Reg.” means the regulations, including temporary regulations or any successor regulations,

promulgated under the Code, as amended from time to time.
 
(2)         Transfer and Ownership Restrictions. In order to preserve the Tax Benefits, from and after the Effective Date of this Article XIV, any

attempted Transfer of Corporation Securities prior to the Expiration Date and any attempted Transfer of Corporation Securities pursuant to an agreement
entered into prior to the Expiration Date shall be prohibited and void ab initio to the extent that, as a result of such Transfer (or any series of Transfers of
which such Transfer is a part), either (a) any Person or Persons would become a 4.99-percent Stockholder or (b) the Percentage Stock Ownership in the
Corporation of any 4.99-percent Stockholder would be increased. The prior sentence is not intended to prevent Corporation Securities from being DTC-
eligible and shall not preclude the settlement of any transaction in Corporation Securities entered into through the facilities of a national securities exchange;
provided, however, that the Corporation Securities and parties involved in such transaction shall remain subject to the provisions of this Article XIV in
respect of such transaction.

 
(3)         Exceptions.

 
(a)          Notwithstanding anything to the contrary herein, Transfers to a Public Group (including a new Public Group created under Treas.

Reg. § 1.382-2T(j)(3)(i)) shall be permitted.
 
(b)          The restrictions set forth in Section 2 of this Article XIV shall not apply to an attempted Transfer that is a 4.99-percent Transaction

if the transferor or the Transferee obtains the written approval of the Board of Directors or a duly authorized committee thereof. As a condition to
granting its approval pursuant to this Section 3(b), the Board of Directors may, in its discretion, require (at the expense of the transferor and/or
Transferee) an opinion of counsel selected by the Board of Directors that the Transfer shall not result in a limitation on the use of the Tax Benefits as
a result of the application of Section 382 of the Code; provided that the Board of Directors may grant such approval notwithstanding the effect of
such approval on the Tax Benefits if it determines that the approval is in the best interests of the Corporation. The Board of Directors may grant its
approval in whole or in part with respect to such Transfer and may impose any conditions that it deems reasonable and appropriate in connection
with such approval, including, without limitation, restrictions on the ability of any Transferee to Transfer Stock acquired through a Transfer.
Approvals of the Board of Directors hereunder may be given prospectively or retroactively. The Board of Directors, to the fullest extent permitted by
law, may exercise the authority granted by this Article XIV through duly authorized officers or agents of the Corporation. Nothing in Section 3(b)
shall be construed to limit or restrict the Board of Directors in the exercise of its fiduciary duties under applicable law.
 

 



 

 
(4)         Excess Securities.

 
(a)          No employee or agent of the Corporation shall record any Prohibited Transfer, and the purported transferee of such a Prohibited

Transfer (the “Purported Transferee”) shall not be recognized as a stockholder of the Corporation for any purpose whatsoever in respect of the
Corporation Securities which are the subject of the Prohibited Transfer (the “Excess Securities”). The Purported Transferee shall not be entitled, with
respect to such Excess Securities, to any rights of stockholders of the Corporation, including, without limitation, the right to vote such Excess
Securities and to receive dividends or distributions, whether liquidating or otherwise, in respect thereof, if any, and the Excess Securities shall be
deemed to remain with the transferor unless and until the Excess Securities are transferred to the Agent pursuant to Section 5 of this Article XIV or
until an approval is obtained under Section 3(b) of this Article XIV. After the Excess Securities have been acquired in a Transfer that is not a
Prohibited Transfer, the Corporation Securities shall cease to be Excess Securities. For this purpose, any Transfer of Excess Securities not in
accordance with the provisions of this Section 4 or Section 5 of this Article XIV shall also be a Prohibited Transfer.

 
(b)          The Corporation may require as a condition to the registration of the Transfer of any Corporation Securities or the payment of any

distribution on any Corporation Securities that the Purported Transferee or payee furnish to the Corporation all information reasonably requested by
the Corporation with respect to its direct or indirect ownership interests in such Corporation Securities. The Corporation may make such
arrangements or issue such instructions to its stock transfer agent as may be determined by the Board of Directors to be necessary or advisable to
implement this Article XIV, including, without limitation, authorizing such transfer agent to require an affidavit from a Purported Transferee
regarding such Person’s actual and constructive ownership of Stock and other evidence that a Transfer will not be prohibited by this Article XIV as a
condition to registering any transfer.
 
(5)         Transfer to Agent. If the Board of Directors determines that a Transfer of Corporation Securities constitutes a Prohibited Transfer, then,

upon written demand by the Corporation sent within thirty days of the date on which the Board of Directors determines that the attempted Transfer would
result in Excess Securities, the Purported Transferee shall transfer or cause to be transferred any certificate or other evidence of ownership of the Excess
Securities within the Purported Transferee’s possession or control, together with any Prohibited distributions, to an agent designated by the Board of Directors
(the “Agent”). The Agent shall thereupon sell to a buyer or buyers, which may include the Corporation, the Excess Securities transferred to it in one or more
arm’s-length transactions (on the public securities market on which such Excess Securities are traded, if possible, or otherwise privately); provided, however,
that any such sale must not constitute a Prohibited Transfer and; provided, further, that the Agent shall effect such sale or sales in an orderly fashion and shall
not be required to effect any such sale within any specific time frame if, in the Agent’s discretion, such sale or sales would disrupt the market for the
Corporation Securities or otherwise would adversely affect the value of the Corporation Securities. If the Purported Transferee has resold the Excess
Securities before receiving the Corporation’s demand to surrender Excess Securities to the Agent, the Purported Transferee shall be deemed to have sold the
Excess Securities for the Agent, and shall be required to transfer to the Agent any Prohibited Distributions and proceeds of such sale, except to the extent that
the Corporation grants written permission to the Purported Transferee to retain a portion of such sale proceeds not exceeding the amount that the Purported
Transferee would have received from the Agent pursuant to Section 6 of this Article XIV if the Agent, rather than the Purported Transferee, had resold the
Excess Securities.

 

 



 

 
(6)         Application of Proceeds and Prohibited Distributions. The Agent shall apply any proceeds of a sale by it of Excess Securities and, if the

Purported Transferee has previously resold the Excess Securities, any amounts received by it from a Purported Transferee, together, in either case, with any
Prohibited Distributions, as follows: (a) first, such amounts shall be paid to the Agent to the extent necessary to cover its costs and expenses incurred in
connection with its duties hereunder; (b) second, any remaining amounts shall be paid to the Purported Transferee, up to the amount paid by the Purported
Transferee for the Excess Securities (or the fair market value at the time of the Transfer, in the event the purported Transfer of the Excess Securities was, in
whole or in part, a gift, inheritance or similar Transfer) which amount (or fair market value) shall be determined at the discretion of the Board of Directors;
and (c) third, any remaining amounts shall be paid to one or more organizations selected by the Board of Directors which is described under Section 501(c)(3)
of the Code (or any comparable successor provision) and contributions to which are eligible for deduction under each of Sections 170(b)(1)(A), 2055 and
2552 of the Code. The Purported Transferee of Excess Securities shall have no claim, cause of action or any other recourse whatsoever against any transferor
of Excess Securities. The Purported Transferee’s sole right with respect to such shares shall be limited to the amount payable to the Purported Transferee
pursuant to this Section 6. In no event shall the proceeds of any sale of Excess Securities pursuant to this Section 6 inure to the benefit of the Corporation or
the Agent, except to the extent used to cover costs and expenses incurred by Agent in performing its duties hereunder.

 
(7)         Modification of Remedies for Certain Indirect Transfers. In the event of any Transfer which does not involve a transfer of Corporation

Securities within the meaning of Delaware law but which would cause a 4.99-percent Stockholder to violate a restriction on Transfers provided for in this
Article XIV, the application of Sections 5 and 6 of this Article XIV shall be modified as described in this Section 7. In such case, no such 4.99-percent
Stockholder shall be required to dispose of any interest that is not a Corporation Security, but such 4.99-percent Stockholder and/or any Person whose
ownership of Corporation Securities is attributed to such 4.99-percent Stockholder (such 4.99-percent Stockholder or other Person, a “Remedial Holder”)
shall be deemed to have disposed of and shall be required to dispose of sufficient Corporation Securities (which Corporation Securities shall be disposed of in
the inverse order in which they were acquired) to cause such 4.99-percent Stockholder, following such disposition, not to be in violation of this Article XIV.
Such disposition shall be deemed to occur simultaneously with the Transfer giving rise to the application of this provision, and such number of Corporation
Securities that are deemed to be disposed of shall be considered Excess Securities and shall be disposed of through the Agent as provided in Sections 5 and 6
of this Article XIV, except that the maximum aggregate amount payable to a Remedial Holder in connection with such sale shall be the fair market value of
such Excess Securities at the time of the purported Transfer. A Remedial Holder shall not be entitled, with respect to such Excess Securities, to any rights of
stockholders of the Corporation, including, without limitation, the right to vote such Excess Securities and to receive dividends or distributions, whether
liquidating or otherwise, in respect thereof, if any, following the time of the purported Transfer. All expenses incurred by the Agent in disposing of such
Excess Stock shall be paid out of any amounts due such 4.99-percent Stockholder or such other Person. The purpose of this Section 7 is to extend the
restrictions in Sections 2 and 5 of this Article XIV to situations in which there is a 4.99-percent Transaction without a direct Transfer of Corporation
Securities, and this Section 7, along with the other provisions of this Article XIV, shall be interpreted to produce the same results, with differences as the
context requires, as a direct Transfer of Corporation Securities.

 

 



 

 
(8)         Legal Proceedings; Prompt Enforcement. If the Purported Transferee fails to surrender the Excess Securities or the proceeds of a sale thereof

to the Agent within thirty days from the date on which the Corporation makes a written demand pursuant to Section 5 of this Article XIV (whether or not
made within the time specified in Section 5 of this Article XIV), then the Corporation may take such actions as it deems appropriate to enforce the provisions
hereof, including the institution of legal proceedings to compel the surrender. Nothing in this Section 8 shall (a) be deemed inconsistent with any Transfer of
the Excess Securities provided in this Article XIV being void ab initio, (b) preclude the Corporation in its discretion from immediately bringing legal
proceedings without a prior demand or (c) cause any failure of the Corporation to act within the time periods set forth in Section 5 of this Article XIV to
constitute a waiver or loss of any right of the Corporation under this Article XIV. The Board of Directors may authorize such additional actions as it deems
advisable to give effect to the provisions of this Article XIV.

 
(9)         Liability. To the fullest extent permitted by law, any stockholder subject to the provisions of this Article XIV who knowingly violates the

provisions of this Article XIV and any Persons controlling, controlled by or under common control with such stockholder shall be jointly and severally liable
to the Corporation for, and shall indemnify and hold the Corporation harmless against, any and all damages suffered as a result of such violation, including,
but not limited to, damages resulting from a reduction in, or elimination of, the Corporation’s ability to utilize its Tax Benefits, and attorneys’ and auditors’
fees incurred in connection with such violation.

 
(10)        Obligation to Provide Information. As a condition to the registration of the Transfer of any Stock, any Person who is a beneficial, legal or

record holder of Stock, and any proposed Transferee and any Person controlling, controlled by or under common control with the proposed Transferee, shall
provide such information as the Corporation may request from time to time in order to determine compliance with this Article XIV or the status of the Tax
Benefits of the Corporation.

 

 



 

 
(11)        Legends. The Board of Directors may require that any certificates issued by the Corporation evidencing ownership of shares of Stock that

are subject to the restrictions on transfer and ownership contained in this Article XIV bear the following legend:
 
“THE AMENDED AND RESTATED CERTIFICATE OF INCORPORATION OF THE CORPORATION CONTAINS RESTRICTIONS

PROHIBITING THE TRANSFER (AS DEFINED IN THE AMENDED AND RESTATED CERTIFICATE OF INCORPORATION) OF STOCK OF THE
CORPORATION (INCLUDING THE CREATION OR GRANT OF CERTAIN OPTIONS, RIGHTS AND WARRANTS) WITHOUT THE PRIOR
AUTHORIZATION OF THE BOARD OF DIRECTORS OF THE CORPORATION (THE “BOARD OF DIRECTORS”) IF SUCH TRANSFER AFFECTS
THE PERCENTAGE OF STOCK OF THE CORPORATION (WITHIN THE MEANING OF SECTION 382 OF THE INTERNAL REVENUE CODE OF
1986, AS AMENDED (THE “CODE”) AND THE TREASURY REGULATIONS PROMULGATED THEREUNDER) THAT IS TREATED AS OWNED
BY A 4.99-PERCENT STOCKHOLDER (AS DEFINED IN THE AMENDED AND RESTATED CERTIFICATE OF INCORPORATION). IF THE
TRANSFER RESTRICTIONS ARE VIOLATED, THEN THE TRANSFER WILL BE VOID AB INITIO AND THE PURPORTED TRANSFEREE OF
THE STOCK WILL BE REQUIRED TO TRANSFER EXCESS SECURITIES (AS DEFINED IN THE AMENDED AND RESTATED CERTIFICATE OF
INCORPORATION) TO THE CORPORATION’S AGENT. IN THE EVENT OF A TRANSFER WHICH DOES NOT INVOLVE SECURITIES OF THE
CORPORATION WITHIN THE MEANING OF THE GENERAL CORPORATION LAW OF THE STATE OF DELAWARE (“SECURITIES”) BUT
WHICH WOULD VIOLATE THE TRANSFER RESTRICTIONS, THE PURPORTED TRANSFEREE (OR THE RECORD OWNER) OF THE
SECURITIES THAT VIOLATE THE TRANSFER RESTRICTIONS WILL BE REQUIRED TO TRANSFER SUFFICIENT SECURITIES PURSUANT TO
THE TERMS PROVIDED FOR IN THE AMENDED AND RESTATED CERTIFICATE OF INCORPORATION TO CAUSE THE 4.99-PERCENT
STOCKHOLDER TO NO LONGER BE IN VIOLATION OF THE TRANSFER RESTRICTIONS. THE CORPORATION WILL FURNISH WITHOUT
CHARGE TO THE HOLDER OF RECORD OF THIS CERTIFICATE A COPY OF THE AMENDED AND RESTATED CERTIFICATE OF
INCORPORATION CONTAINING THE ABOVE-REFERENCED TRANSFER RESTRICTIONS UPON WRITTEN REQUEST TO THE CORPORATION
AT ITS PRINCIPAL PLACE OF BUSINESS.”

 
The Board of Directors may also require that any certificates issued by the Corporation evidencing ownership of shares of Stock that are

subject to conditions imposed by the Board of Directors under Section 3 of this Article XIV also bear a conspicuous legend referencing the applicable
restrictions.

 

 



 

 
(12)        Authority of Board of Directors.

 
(a)          The Board of Directors shall have the power to determine all matters necessary for assessing compliance with this Article XIV,

including, without limitation, (i) the identification of 4.99-percent Stockholders, (ii) whether a Transfer is a 4.99- percent Transaction or a Prohibited
Transfer, (iii) the Percentage Stock Ownership in the Corporation of any 4.99-percent Stockholder, (iv) whether an instrument constitutes a
Corporation Security, (v) the amount (or fair market value) due to a Purported Transferee pursuant to Section 6 of this Article XIV, and (vi) any other
matters which the Board of Directors determines to be relevant; and the good faith determination of the Board of Directors on such matters shall be
conclusive and binding for all the purposes of this Article XIV. In addition, the Board of Directors may, to the extent permitted by law, from time to
time establish, modify, amend or rescind by-laws, regulations and procedures of the Corporation not inconsistent with the provisions of this Article
XIV for purposes of determining whether any Transfer of Corporation Securities would jeopardize or endanger the Corporation’s ability to preserve
and use the Tax Benefits and for the orderly application, administration and implementation of this Article XIV.

 
(b)          Nothing contained in this Article XIV shall limit the authority of the Board of Directors to take such other action to the extent

permitted by law as it deems necessary or advisable to protect the Corporation and its stockholders in preserving the Tax Benefits. Without limiting
the generality of the foregoing, in the event of a change in law making one or more of the following actions necessary or desirable, the Board of
Directors may, by adopting a written resolution, (i) accelerate the Expiration Date, (ii) modify the ownership interest percentage in the Corporation
or the Persons or groups covered by this Article XIV, (iii) modify the definitions of any terms set forth in this Article XIV or (iv) modify the terms of
this Article XIV as appropriate, in each case, in order to prevent an ownership change for purposes of Section 382 of the Code as a result of any
changes in applicable Treasury Regulations or otherwise; provided, however, that the Board of Directors shall not cause there to be such acceleration
or modification unless it determines, by adopting a written resolution, that such action is reasonably necessary or advisable to preserve the Tax
Benefits or that the continuation of these restrictions is no longer reasonably necessary for the preservation of the Tax Benefits. Stockholders of the
Corporation shall be notified of such determination through a filing with the Securities and Exchange Commission or such other method of notice as
the Secretary of the Corporation shall deem appropriate.

 
(c)          In the case of an ambiguity in the application of any of the provisions of this Article XIV, including any definition used herein, the

Board of Directors shall have the power to determine the application of such provisions with respect to any situation based on its reasonable belief,
understanding or knowledge of the circumstances. In the event this Article XIV requires an action by the Board of Directors but fails to provide
specific guidance with respect to such action, the Board of Directors shall have the power to determine the action to be taken so long as such action
is not contrary to the provisions of this Article XIV. All such actions, calculations, interpretations and determinations which are done or made by the
Board of Directors in good faith shall be conclusive and binding on the Corporation, the Agent and all other parties for all other purposes of this
Article XIV. The Board of Directors may delegate all or any portion of its duties and powers under this Article XIV to a committee of the Board of
Directors as it deems necessary or advisable and, to the fullest extent permitted by law, may exercise the authority granted by this Article XIV
through duly authorized officers or agents of the Corporation. Nothing in this Article XIV shall be construed to limit or restrict the Board of
Directors in its exercise of its fiduciary duties under applicable law.
 

 



 

 
(13)        Reliance. To the fullest extent permitted by law, the Corporation and the members of the Board of Directors shall be fully protected in

relying in good faith upon the information, opinions, reports or statements of the chief executive officer, the chief financial officer, the chief accounting
officer or the corporate controller of the Corporation and the Corporation’s legal counsel, independent auditors, transfer agent, investment bankers or other
employees and agents in making the determinations and findings contemplated by this Article XIV. The members of the Board of Directors shall not be
responsible for any good faith errors made in connection therewith. For purposes of determining the existence and identity of, and the amount of any
Corporation Securities owned by, any stockholder, the Corporation is entitled to rely on the existence and absence of filings of Schedule 13D or 13G under
the Securities and Exchange Act of 1934, as amended (or similar filings), as of any date, subject to its actual knowledge of the ownership of Corporation
Securities.

 
(14)        Benefits of this Article XIV. Nothing in this Article XIV shall be construed to give to any Person other than the Corporation or the Agent

any legal or equitable right, remedy or claim under this Article XIV. This Article XIV shall be for the sole and exclusive benefit of the Corporation and the
Agent.

 
(15)        Severability. The purpose of this Article XIV is to facilitate the Corporation’s ability to maintain and preserve its Tax Benefits. If any

provision of this Article XIV or the application of any such provision to any Person or under any circumstance shall be held invalid, illegal or unenforceable
in any respect by a court of competent jurisdiction, such invalidity, illegality or unenforceability shall not affect any other provision of this Article XIV.

 
(16)        Waiver. With regard to any power, remedy or right provided herein or otherwise available to the Corporation or the Agent under this Article

XIV, (a) no waiver will be effective unless expressly contained in a writing signed by the waiving party and (b) no alteration, modification or impairment will
be implied by reason of any previous waiver, extension of time, delay or omission in exercise or other indulgence.

 
7.  The amendments to the certificate of incorporation herein certified have been duly adopted in accordance with the provisions of

Section 242 of the General Corporation Law of the State of Delaware.
 

 



 

 
IN WITNESS WHEREOF, the Corporation has caused this Certificate of Amendment to be executed on its behalf as of this 15th day of June, 2015.
 

 By: /s/ Philip A. Skalski
  Philip A. Skalski
  Corporate Counsel and
  Assistant Corporate Secretary
 

 

 



 
Exhibit 3.2

  
AMENDED AND RESTATED

 
CERTIFICATE OF INCORPORATION

 
OF

 
HUDSON GLOBAL, INC.

 
Pursuant to Section 245 of the

General Corporation Law
of the State of Delaware

 
Hudson Global, Inc., a corporation organized and existing under the laws of the State of Delaware (the “Corporation”), DOES HEREBY

CERTIFY:
 
1. The present name of the corporation (hereinafter called the “Corporation”) is “Hudson Global, Inc.” The name under which the Corporation was

originally incorporated was “TMP Worldwide Search, Inc.”; and the date of filing the original certificate of incorporation of the Corporation with the
Secretary of State of the State of Delaware is January 6, 2003.

 
2. The provisions of the certificate of incorporation of the Corporation as heretofore amended and/or supplemented, are hereby restated and integrated

into the single instrument which is hereinafter set forth, and which is entitled Amended and Restated Certificate of Incorporation of Hudson Global,
Inc., without further amendment and without any discrepancy between the provisions of the certificate of incorporation as heretofore amended and
supplemented and the provisions of the said single instrument hereinafter set forth.

 
3. The Board of Directors of the Corporation has duly adopted this Amended and Restated Certificate of Incorporation pursuant to the provisions of

Section 245 of the General Corporation Law of the State of Delaware in the form set forth as follows:
 

 



 

  
ARTICLE I

NAME
 
The name of the corporation is Hudson Global, Inc. (the “Corporation”).

 
ARTICLE II

AGENT FOR SERVICE
 
The address of the registered office of the Corporation in the State of Delaware shall be at 2711 Centerville Road, Suite 400, City of

Wilmington, County of New Castle, 19808; and the name of its registered agent at such address shall be Corporation Service Company.
 

ARTICLE III
PURPOSE

 
The purpose of the Corporation is to engage in any lawful act or activity for which a corporation may be organized under the General

Corporation Law of the State of Delaware (the “GCL”) as set forth in Title 8 of the Delaware Code 1953, as amended.
 

ARTICLE IV
CAPITAL

 
(1)         Classes of Stock.  The total number of shares of all classes of stock which the Corporation shall have the authority to issue is one hundred

ten million (110,000,000) shares, consisting of one hundred million (100,000,000) shares of common stock, par value $.001 per share, (the “Common
Stock”), and ten million (10,000,000) shares of preferred stock, par value $.001 per share, which shall have such designations as may be authorized by the
board of directors from time to time (the “Preferred Stock”).

 
(2)         Power and Rights of the Common Stock.  Each share of the Common Stock is entitled to vote on all matters. Each share of Common Stock

is entitled to dividends if, as and when dividends may be declared by the board of directors of the Corporation and paid. In the event the Corporation shall be
liquidated, dissolved or wound up, whether voluntarily or involuntarily, after there shall have been paid or set aside for the holders of all shares of the
Preferred Stock then outstanding the full preferential amounts to which they are entitled, under the terms of such Preferred Stock, the net assets of the
Corporation remaining thereafter shall be divided among the holders of the Common Stock.

 
(3)         Preferred Stock.  The board of directors is hereby authorized, subject to the provisions contained in this Article IV, to issue the Preferred

Stock from time to time in one or more series, which Preferred Stock shall rank senior to the Common Stock as to dividends and distribution of assets of the
Corporation on dissolution, as hereinafter provided, and shall have such distinctive designations as may be stated in the resolution or resolutions providing for
the issue of such stock adopted by the board of directors. In such resolution or resolutions providing for the issue of such stock adopted by the board of
directors. In such resolution or resolutions providing for the issuance of shares of a particular series of Preferred Stock, the board of directors is hereby
expressly authorized and empowered to fix the number of shares constituting such series and to fix the relative rights and preferences of the shares of the
series so established to the full extent allowable by law except insofar as such rights and preferences are fixed herein. Such authorization in the board of
directors shall expressly include the authority to fix and determine the relative rights and preferences of such shares in all respects including, without
limitation, the following:
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(i)          the rate of dividend;
 
(ii)         whether shares can be redeemed or called and, if so, the redemption or call price and terms and conditions of redemption or call;
 
(iii)        the amount payable upon shares in the event of dissolution, voluntary and involuntary liquidation or winding up of the affairs of the

Corporation;
 
(iv)        purchase, retirement or sinking fund provisions, if any, for the call, redemption or purchase of shares;
 
(v)         the terms and conditions, if any, on which shares may be converted into Common Stock or any other securities;
 
(vi)        whether or not shares have voting rights, and the extent of such voting rights, if any; and
 
(vii)       whether shares shall be cumulative, noncumulative, or partially cumulative as to dividends and the date from which any cumulative

dividends are to accumulate.
 

ARTICLE V
DIRECTORS

 
(1)         Power of the Board of Directors.  The property and business of the Corporation shall be controlled and managed by or under the direction of

its board of directors.
 
(2)         Number of Directors.  The number of directors constituting the entire board of directors shall be fixed, and may be increased or decreased

from time to time, exclusively by resolutions of the board of directors, and such number shall never be more than eleven nor less than five.
 
(3)         Board of Directors.

 
(a)          Subject to Section 3(b) of this Article V, the board of directors shall be divided into three classes, designated Class I,

Class II and Class III. The term of the initial Class I directors shall terminate on the date of the 2004 annual meeting of stockholders; the
term of the initial Class II directors shall terminate on the date of the 2005 annual meeting of stockholders; and the term of the initial Class
III directors shall terminate on the date of the 2006 annual meeting of stockholders. Subject to the following sentence, at each succeeding
annual meeting of stockholders beginning in 2004, successors to the class of directors whose term expires at that annual meeting of
stockholders shall be elected for a three-year term. At each annual meeting of stockholders commencing with the annual meeting held in
2014, directors elected to succeed those directors whose terms then expire shall be elected at such meeting to hold office for a term expiring
at the second annual meeting of stockholders following the annual meeting of stockholders held in 2014. Each class shall consist, as nearly
as may be possible, of one-third of the total number of directors constituting the entire board of directors. If the number of directors is
changed, any increase or decrease shall be apportioned among the classes so as to maintain the number of directors in each class as nearly
equal as possible, and any additional director of any class elected to fill a vacancy resulting from an increase in such class shall hold office
for a term that shall coincide with the remaining term of that class, but in no case will a decrease in the number of directors shorten the term
of any incumbent director. As used in this Amended and Restated Certificate of Incorporation, the term “entire board of directors” means
the total number of directors which the Corporation would have if there were no vacancies.
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(b)          Commencing with the second annual meeting of stockholders following the annual meeting of stockholders held in 2014,

the classification of the board of directors set forth in Section 3(a) of this Article V shall cease. At the second annual meeting of
stockholders following the annual meeting of stockholders held in 2014 and at each annual meeting of stockholders thereafter, each
nominee for director shall stand for election to a term expiring at the next annual meeting of stockholders.

 
(4)         Term.  A director shall hold office until the annual meeting of stockholders for the year in which his or her term expires and until his or her

successor shall be elected and shall qualify, subject, however, to prior death, resignation, retirement, disqualification or removal from office.
 
(5)         Vacancies; Removal.  Subject to the rights of the holders of any series of Preferred Stock, any vacancy on the board of directors that results

from an increase in the number of directors may be filled by a majority of the board of directors then in office, provided that a quorum is present, and any
other vacancy occurring on the board of directors may be filled by a majority of the board of directors then in office, even if less than a quorum, or by a sole
remaining director. Any director of any class elected to fill a vacancy resulting from an increase in the number of directors of such class shall hold office for a
term that shall coincide with the remaining term of that class. Any director elected to fill a vacancy not resulting from an increase in the number of directors
shall have the same remaining term as that of his or her predecessor. Subject to the rights, if any, of the holders of shares of Preferred Stock then outstanding,
any or all of the directors of the Corporation may be removed from office (a) prior to the second annual meeting of stockholders following the annual meeting
of stockholders held in 2014, only for cause and only by the affirmative vote of the holders of at least a majority of the voting power of the Corporation’s then
outstanding capital stock entitled to vote generally in the election of directors and (b) after the second annual meeting of stockholders following the annual
meeting of stockholders held in 2014, by the affirmative vote of the holders of a majority of the shares entitled to vote in an election of directors.
Notwithstanding the foregoing, whenever the holders of any one or more classes or series of Preferred Stock issued by the Corporation shall have the right,
voting separately by class or series, to elect directors at an annual or special meeting of stockholders, the election, term of office, filling of vacancies and
other features of such directorships shall be governed by the terms of this Amended and Restated Certificate of Incorporation applicable thereto, and such
directors so elected shall not be divided into classes pursuant to this Article V unless expressly provided by such terms.

 

3



 

  
(6)         By-Laws.  In addition to the powers and authority hereinbefore or by statute expressly conferred upon them, the directors are hereby

empowered to exercise all such powers and do all such acts and things as may be exercised or done by the Corporation, subject, nevertheless, to the
provisions of the GCL, this Amended and Restated Certificate of Incorporation, and any by-laws adopted by the stockholders; provided, however, that no by-
laws hereafter adopted by the stockholders shall invalidate any prior act of the directors that would have been valid if such by-laws had not been adopted.

 
ARTICLE VI
DURATION

 
The Corporation is to have perpetual existence.

 
ARTICLE VII

AMENDMENT OF BY-LAWS
 
In furtherance and not in limitation of the powers conferred by statute, the board of directors is expressly authorized to adopt, amend,

restate, alter or repeal the by-laws of the Corporation. The affirmative vote of at least a majority of the entire board of directors shall be required to adopt,
amend, restate, alter or repeal the Corporation’s by-laws. The Corporation’s by-laws also may be adopted, amended, restated, altered or repealed by the
affirmative vote of the holders of at least a majority of the voting power of the Corporation’s then outstanding capital stock entitled to vote at an election of
directors.

 
ARTICLE VIII

STOCKHOLDER MEETING
 
Meetings of stockholders may be held within or without the State of Delaware, as the by-laws may provide. The books of the Corporation

may be kept (subject to any provision of the GCL) outside the State of Delaware at such place or places as may be designated from time to time by the board
of directors or in the by-laws of the Corporation. Election of directors need not be by written ballot unless the by-laws of the Corporation shall so provide.

 
ARTICLE IX

STOCKHOLDER ACTION
 
Unless otherwise required by law, special meetings of stockholders, for any purpose or purposes, may be called by (i) the chairman of the

board of directors, (ii) the chief executive officer or (iii) the board of directors pursuant to resolution approved by a majority of the entire board of directors.
The chairman of the board of directors or the chief executive officer shall call a special meeting upon the written request of the holders of at least thirty
percent (30%) of the voting power of the Corporation’s then outstanding capital stock entitled to vote on any issue proposed to be considered at the special
meeting that complies with the procedures for calling a special meeting of stockholders set forth in the by-laws of the Corporation.
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Any action required or permitted to be taken by the stockholders of the Corporation at any annual or special meeting of stockholders may be

taken without a meeting, without prior notice and without a vote, if a consent or consents in writing, setting forth the action so taken, (a) shall be signed by
holders of record on the consent record date (established as provided in the by-laws of the Corporation) of the Corporation’s then outstanding capital stock
having not less than the minimum number of votes that would be necessary to authorize or take such action at a meeting at which all shares entitled to vote
thereon were present and voted and (b) shall be delivered to the secretary of the Corporation in accordance the by-laws of the Corporation.

 
ARTICLE X
CREDITORS

 
Whenever a compromise or arrangement is proposed between the Corporation and its creditors or any class of them and/or between the

Corporation and its stockholders or any class of them, any court of equitable jurisdiction within the State of Delaware may, on the application in a summary
way of the Corporation or of any creditor or stockholder thereof or on the application of any receiver or receivers appointed for the Corporation under the
provisions of Section 291 of the GCL or on the application of trustees in dissolution or of any receiver or receivers appointed for the Corporation under the
provision of Section 279 of the GCL, order a meeting of the creditors or class of creditors, and /or of the stockholders or class of stockholders of the
Corporation, as the case may be, to be summoned in such manner as the said court directs. If a majority in number representing three-fourths in value of the
creditors or class of creditors, and/or of the stockholders or class of stockholders of the Corporation, as the case may be, agree to any compromise or
arrangement and to any reorganization of the Corporation as consequence of such compromise or arrangement, the said compromise or arrangement and the
said reorganization shall, if sanctioned by the court to which the said application has been made, be binding on all the creditors or class of creditors, and/or on
all the stockholders or class of stockholders, of the Corporation, as the case may be, and also on the Corporation.

 
ARTICLE XI

AMENDMENT OF CERTIFICATE OF INCORPORATION
 
The Corporation reserves the right to amend, restate, alter, change or repeal any provision contained in this Amended and Restated

Certificate of Incorporation, in the manner now or thereafter prescribed in this Amended and Restated Certificate of Incorporation, the Corporation’s by-laws
or the GCL, and all rights herein conferred upon stockholders are granted subject to such reservation.
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ARTICLE XII

DIRECTOR LIABILITY
 
A director of the Corporation shall not be personally liable to the Corporation or its stockholders for monetary damages for the breach of

any fiduciary duty as a director, except (i) for any breach of the director’s duty of loyalty to the Corporation or its stockholders, (ii) for acts or omissions not
in good faith or that involve intentional misconduct or a knowing violation of law, (iii) under Section 174 of the GCL, as the same exists or hereafter may be
amended, or (iv) for any transaction from which the director derived an improper personal benefit. If the GCL is amended after the date of incorporation of
the Corporation to authorize corporate action further eliminating or limiting the personal liability of directors, then the liability of a director of the
Corporation shall be eliminated or limited to the fullest extent permitted by the GCL, as so amended.

 
Any repeal or modification of the foregoing paragraph by the stockholders of the Corporation shall be prospective only, and shall not

adversely affect any limitation on the personal liability of a director of the Corporation existing at the time of such repeal or modification.
 

ARTICLE XIII
INDEMNIFICATION

 
The Corporation shall indemnify its directors and officers to the fullest extent authorized or permitted by law, as now or hereafter in effect,

and such right to indemnification shall continue as to a person who has ceased to be a director or officer of the Corporation and shall inure to the benefit of his
or her heirs, executors and personal and legal representatives; provided, however, that, except for proceedings to enforce right to indemnification, the
Corporation shall not be obligated to indemnify any director or officer (or his or her heirs, executors, or personal or legal representative) in connection with a
proceeding (or part thereof) initiated by such person unless such proceeding ( or part thereof) was authorized or consented to by the board of directors. The
right to indemnification conferred by this Article XIII shall include the right to be paid by the Corporation the expenses incurred in defending or otherwise
participating in any proceeding in advance of its final disposition.

 
The Corporation may, to the extent authorized from time to time by the board of directors, provide rights to indemnification and to the

advancement of expenses to employees and agents of the Corporation similar to those conferred in this Article XIII to directors and officers of the
Corporation.

 
The rights to indemnification and to the advance of expenses conferred in this Article XIII shall not be exclusive of any other right that any

person may have or hereafter acquire under this Amended and Restated Certificate of Incorporation, the by-laws of the Corporation, any statute, agreement,
vote of stockholders or disinterested directors or otherwise.

 
Any repeal or modification of this Article XIII by the stockholders of the Corporation shall not adversely affect any rights to

indemnification and to the advancement of expenses of a director or officer of the Corporation existing at the time of such repeal or modification with respect
to any acts or omissions occurring prior to such repeal or modification.
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ARTICLE XIV

PROTECTION OF TAX BENEFITS
 
(1)         Definitions. As used in this Article XIV, the following capitalized terms have the following meanings when used herein with initial capital

letters (and any references to any portions of Treas. Reg. § 1.382-2T shall include any successor provisions):
 
(a)          “4.99-percent Transaction” means any Transfer described in clause (a) or (b) of Section 2 of this Article XIV.
 
(b)          “4.99-percent Stockholder” means a Person or group of Persons that is a “5-percent shareholder” of the Corporation pursuant to

Treas. Reg. § 1.382-2T(g), as applied by replacing “5-percent” with “4.99-percent” and “five percent” with “4.99 percent,” where applicable.
 
(c)          “Agent” has the meaning set forth in Section 5 of this Article XIV.
 
(d)          “Board of Directors” means the board of directors of the Corporation.
 
(e)          “Code” means the United States Internal Revenue Code of 1986, as amended from time to time.
 
(f)          “Corporation Security” or “Corporation Securities” means (i) any Stock, (ii) shares of preferred stock issued by the Corporation

(other than preferred stock described in § 1504(a)(4) of the Code), and (iii) warrants, rights or options (including options within the meaning of
Treas. Reg. § 1.382-2T(h)(4)(v) or Treas. Reg. § 1.382-4(d)(9)) to purchase securities of the Corporation.

 
(g)          “Effective Date” means the date of filing of this Amended and Restated Certificate of Incorporation of the Corporation with the

Secretary of State of the State of Delaware.
 
(h)          “Excess Securities” has the meaning set forth in Section 4 of this Article XIV.
 
(i)          “Expiration Date” means the earliest of (i) the close of business on the date that is the third anniversary of the Effective Date, (ii)

the repeal of Section 382 of the Code or any successor statute if the Board of Directors determines that this Article XIV is no longer necessary or
desirable for the preservation of Tax Benefits, (iii) the close of business on the first day of a taxable year of the Corporation as to which the Board of
Directors determines that no Tax Benefits may be carried forward or (iv) such date as the Board of Directors shall fix in accordance with Section 12
of this Article XIV.
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(j)          “Percentage Stock Ownership” means the percentage Stock Ownership interest of any Person or group (as the context may require)

for purposes of Section 382 of the Code as determined in accordance with Treas. Reg. § 1.382-2T(g), (h), (j) and (k) and Treas. Reg. § 1.382-4, or
any successor provisions and other pertinent Internal Revenue Service guidance.

 
(k)          “Person” means any individual, partnership, joint venture, limited liability company, firm, corporation, unincorporated association

or organization, trust or other entity or any group of such “Persons” having a formal or informal understanding among themselves to make a
“coordinated acquisition” of shares within the meaning of Treas. Reg. § 1.382-3(a)(1) or who are otherwise treated as an “entity” within the meaning
of Treas. Reg. § 1.382-3(a)(1), and shall include any successor (by merger or otherwise) of any such entity or group.

 
(l)          “Prohibited Distributions” means any and all dividends or other distributions paid by the Corporation with respect to any Excess

Securities received by a Purported Transferee.
 
(m)          “Prohibited Transfer” means any Transfer or purported Transfer of Corporation Securities to the extent that such Transfer is

prohibited and/or void under this Article XIV.
 
(n)          “Public Group” has the meaning set forth in Treas. Reg. § 1.382-2T(f)(13).
 
(o)          “Purported Transferee” has the meaning set forth in Section 4 of this Article XIV.
 
(p)          “Remedial Holder” has the meaning set forth in Section 7 of this Article XIV.
 
(q)          “Stock” means any interest that would be treated as “stock” of the Corporation pursuant to Treas. Reg. § 1.382-2T(f)(18).
 
(r)          “Stock Ownership” means any direct or indirect ownership of Stock, including any ownership by virtue of application of

constructive ownership rules, with such direct, indirect and constructive ownership determined under the provisions of Section 382 of the Code and
the Treasury Regulations thereunder, including, for the avoidance of doubt, any ownership whereby a Person owns Stock pursuant to a “coordinated
acquisition” treated as a single “entity” as defined in Treas. Reg. § 1.382-3(a)(1), or such Stock is otherwise aggregated with Stock owned by such
Person pursuant to the provisions of Section 382 of the Code and the Treasury Regulations thereunder.

 
(s)          “Tax Benefits” means the net operating loss carryforwards, capital loss carryforwards, general business credit carryforwards,

alternative minimum tax credit carryforwards and foreign tax credit carryforwards, as well as any loss or deduction attributable to a “net unrealized
built-in loss” of the Corporation or any direct or indirect subsidiary thereof, within the meaning of Section 382 of the Code.
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(t)          “Transfer” means, any direct or indirect sale, transfer, assignment, conveyance, pledge or other disposition, event or occurrence or

other action taken by a Person, other than the Corporation, that alters the Percentage Stock Ownership of any Person or group. A Transfer also shall
include the creation or grant of an option (including an option within the meaning of Treas. Reg. § 1.382-4(d)). For the avoidance of doubt, a
Transfer shall not include the creation or grant of an option by the Corporation, nor shall a Transfer include the issuance of Stock by the Corporation.

 
(u)          “Transferee” means any Person to whom Corporation Securities are Transferred.
 
(v)         “Treasury Regulations” or “Treas. Reg.” means the regulations, including temporary regulations or any successor regulations,

promulgated under the Code, as amended from time to time.
 
(2)         Transfer and Ownership Restrictions. In order to preserve the Tax Benefits, from and after the Effective Date of this Article XIV, any

attempted Transfer of Corporation Securities prior to the Expiration Date and any attempted Transfer of Corporation Securities pursuant to an agreement
entered into prior to the Expiration Date shall be prohibited and void ab initio to the extent that, as a result of such Transfer (or any series of Transfers of
which such Transfer is a part), either (a) any Person or Persons would become a 4.99-percent Stockholder or (b) the Percentage Stock Ownership in the
Corporation of any 4.99-percent Stockholder would be increased. The prior sentence is not intended to prevent Corporation Securities from being DTC-
eligible and shall not preclude the settlement of any transaction in Corporation Securities entered into through the facilities of a national securities exchange;
provided, however, that the Corporation Securities and parties involved in such transaction shall remain subject to the provisions of this Article XIV in
respect of such transaction.

 
(3)         Exceptions.

 
(a)          Notwithstanding anything to the contrary herein, Transfers to a Public Group (including a new Public Group created under Treas.

Reg. § 1.382-2T(j)(3)(i)) shall be permitted.
 
(b)          The restrictions set forth in Section 2 of this Article XIV shall not apply to an attempted Transfer that is a 4.99-percent Transaction

if the transferor or the Transferee obtains the written approval of the Board of Directors or a duly authorized committee thereof. As a condition to
granting its approval pursuant to this Section 3(b), the Board of Directors may, in its discretion, require (at the expense of the transferor and/or
Transferee) an opinion of counsel selected by the Board of Directors that the Transfer shall not result in a limitation on the use of the Tax Benefits as
a result of the application of Section 382 of the Code; provided that the Board of Directors may grant such approval notwithstanding the effect of
such approval on the Tax Benefits if it determines that the approval is in the best interests of the Corporation. The Board of Directors may grant its
approval in whole or in part with respect to such Transfer and may impose any conditions that it deems reasonable and appropriate in connection
with such approval, including, without limitation, restrictions on the ability of any Transferee to Transfer Stock acquired through a Transfer.
Approvals of the Board of Directors hereunder may be given prospectively or retroactively. The Board of Directors, to the fullest extent permitted by
law, may exercise the authority granted by this Article XIV through duly authorized officers or agents of the Corporation. Nothing in Section 3(b)
shall be construed to limit or restrict the Board of Directors in the exercise of its fiduciary duties under applicable law.
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(4)         Excess Securities.

 
(a)          No employee or agent of the Corporation shall record any Prohibited Transfer, and the purported transferee of such a Prohibited

Transfer (the “Purported Transferee”) shall not be recognized as a stockholder of the Corporation for any purpose whatsoever in respect of the
Corporation Securities which are the subject of the Prohibited Transfer (the “Excess Securities”). The Purported Transferee shall not be entitled, with
respect to such Excess Securities, to any rights of stockholders of the Corporation, including, without limitation, the right to vote such Excess
Securities and to receive dividends or distributions, whether liquidating or otherwise, in respect thereof, if any, and the Excess Securities shall be
deemed to remain with the transferor unless and until the Excess Securities are transferred to the Agent pursuant to Section 5 of this Article XIV or
until an approval is obtained under Section 3(b) of this Article XIV. After the Excess Securities have been acquired in a Transfer that is not a
Prohibited Transfer, the Corporation Securities shall cease to be Excess Securities. For this purpose, any Transfer of Excess Securities not in
accordance with the provisions of this Section 4 or Section 5 of this Article XIV shall also be a Prohibited Transfer.

 
(b)          The Corporation may require as a condition to the registration of the Transfer of any Corporation Securities or the payment of any

distribution on any Corporation Securities that the Purported Transferee or payee furnish to the Corporation all information reasonably requested by
the Corporation with respect to its direct or indirect ownership interests in such Corporation Securities. The Corporation may make such
arrangements or issue such instructions to its stock transfer agent as may be determined by the Board of Directors to be necessary or advisable to
implement this Article XIV, including, without limitation, authorizing such transfer agent to require an affidavit from a Purported Transferee
regarding such Person’s actual and constructive ownership of Stock and other evidence that a Transfer will not be prohibited by this Article XIV as a
condition to registering any transfer.
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(5)         Transfer to Agent. If the Board of Directors determines that a Transfer of Corporation Securities constitutes a Prohibited Transfer, then,

upon written demand by the Corporation sent within thirty days of the date on which the Board of Directors determines that the attempted Transfer would
result in Excess Securities, the Purported Transferee shall transfer or cause to be transferred any certificate or other evidence of ownership of the Excess
Securities within the Purported Transferee’s possession or control, together with any Prohibited distributions, to an agent designated by the Board of Directors
(the “Agent”). The Agent shall thereupon sell to a buyer or buyers, which may include the Corporation, the Excess Securities transferred to it in one or more
arm’s-length transactions (on the public securities market on which such Excess Securities are traded, if possible, or otherwise privately); provided, however,
that any such sale must not constitute a Prohibited Transfer and; provided, further, that the Agent shall effect such sale or sales in an orderly fashion and shall
not be required to effect any such sale within any specific time frame if, in the Agent’s discretion, such sale or sales would disrupt the market for the
Corporation Securities or otherwise would adversely affect the value of the Corporation Securities. If the Purported Transferee has resold the Excess
Securities before receiving the Corporation’s demand to surrender Excess Securities to the Agent, the Purported Transferee shall be deemed to have sold the
Excess Securities for the Agent, and shall be required to transfer to the Agent any Prohibited Distributions and proceeds of such sale, except to the extent that
the Corporation grants written permission to the Purported Transferee to retain a portion of such sale proceeds not exceeding the amount that the Purported
Transferee would have received from the Agent pursuant to Section 6 of this Article XIV if the Agent, rather than the Purported Transferee, had resold the
Excess Securities.

 
(6)         Application of Proceeds and Prohibited Distributions. The Agent shall apply any proceeds of a sale by it of Excess Securities and, if the

Purported Transferee has previously resold the Excess Securities, any amounts received by it from a Purported Transferee, together, in either case, with any
Prohibited Distributions, as follows: (a) first, such amounts shall be paid to the Agent to the extent necessary to cover its costs and expenses incurred in
connection with its duties hereunder; (b) second, any remaining amounts shall be paid to the Purported Transferee, up to the amount paid by the Purported
Transferee for the Excess Securities (or the fair market value at the time of the Transfer, in the event the purported Transfer of the Excess Securities was, in
whole or in part, a gift, inheritance or similar Transfer) which amount (or fair market value) shall be determined at the discretion of the Board of Directors;
and (c) third, any remaining amounts shall be paid to one or more organizations selected by the Board of Directors which is described under Section 501(c)(3)
of the Code (or any comparable successor provision) and contributions to which are eligible for deduction under each of Sections 170(b)(1)(A), 2055 and
2552 of the Code. The Purported Transferee of Excess Securities shall have no claim, cause of action or any other recourse whatsoever against any transferor
of Excess Securities. The Purported Transferee’s sole right with respect to such shares shall be limited to the amount payable to the Purported Transferee
pursuant to this Section 6. In no event shall the proceeds of any sale of Excess Securities pursuant to this Section 6 inure to the benefit of the Corporation or
the Agent, except to the extent used to cover costs and expenses incurred by Agent in performing its duties hereunder.
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(7)         Modification of Remedies for Certain Indirect Transfers. In the event of any Transfer which does not involve a transfer of Corporation

Securities within the meaning of Delaware law but which would cause a 4.99-percent Stockholder to violate a restriction on Transfers provided for in this
Article XIV, the application of Sections 5 and 6 of this Article XIV shall be modified as described in this Section 7. In such case, no such 4.99-percent
Stockholder shall be required to dispose of any interest that is not a Corporation Security, but such 4.99-percent Stockholder and/or any Person whose
ownership of Corporation Securities is attributed to such 4.99-percent Stockholder (such 4.99-percent Stockholder or other Person, a “Remedial Holder”)
shall be deemed to have disposed of and shall be required to dispose of sufficient Corporation Securities (which Corporation Securities shall be disposed of in
the inverse order in which they were acquired) to cause such 4.99-percent Stockholder, following such disposition, not to be in violation of this Article XIV.
Such disposition shall be deemed to occur simultaneously with the Transfer giving rise to the application of this provision, and such number of Corporation
Securities that are deemed to be disposed of shall be considered Excess Securities and shall be disposed of through the Agent as provided in Sections 5 and 6
of this Article XIV, except that the maximum aggregate amount payable to a Remedial Holder in connection with such sale shall be the fair market value of
such Excess Securities at the time of the purported Transfer. A Remedial Holder shall not be entitled, with respect to such Excess Securities, to any rights of
stockholders of the Corporation, including, without limitation, the right to vote such Excess Securities and to receive dividends or distributions, whether
liquidating or otherwise, in respect thereof, if any, following the time of the purported Transfer. All expenses incurred by the Agent in disposing of such
Excess Stock shall be paid out of any amounts due such 4.99-percent Stockholder or such other Person. The purpose of this Section 7 is to extend the
restrictions in Sections 2 and 5 of this Article XIV to situations in which there is a 4.99-percent Transaction without a direct Transfer of Corporation
Securities, and this Section 7, along with the other provisions of this Article XIV, shall be interpreted to produce the same results, with differences as the
context requires, as a direct Transfer of Corporation Securities.

 
(8)         Legal Proceedings; Prompt Enforcement. If the Purported Transferee fails to surrender the Excess Securities or the proceeds of a sale thereof

to the Agent within thirty days from the date on which the Corporation makes a written demand pursuant to Section 5 of this Article XIV (whether or not
made within the time specified in Section 5 of this Article XIV), then the Corporation may take such actions as it deems appropriate to enforce the provisions
hereof, including the institution of legal proceedings to compel the surrender. Nothing in this Section 8 shall (a) be deemed inconsistent with any Transfer of
the Excess Securities provided in this Article XIV being void ab initio, (b) preclude the Corporation in its discretion from immediately bringing legal
proceedings without a prior demand or (c) cause any failure of the Corporation to act within the time periods set forth in Section 5 of this Article XIV to
constitute a waiver or loss of any right of the Corporation under this Article XIV. The Board of Directors may authorize such additional actions as it deems
advisable to give effect to the provisions of this Article XIV.

 
(9)         Liability. To the fullest extent permitted by law, any stockholder subject to the provisions of this Article XIV who knowingly violates the

provisions of this Article XIV and any Persons controlling, controlled by or under common control with such stockholder shall be jointly and severally liable
to the Corporation for, and shall indemnify and hold the Corporation harmless against, any and all damages suffered as a result of such violation, including,
but not limited to, damages resulting from a reduction in, or elimination of, the Corporation’s ability to utilize its Tax Benefits, and attorneys’ and auditors’
fees incurred in connection with such violation.

 
(10)        Obligation to Provide Information. As a condition to the registration of the Transfer of any Stock, any Person who is a beneficial, legal or

record holder of Stock, and any proposed Transferee and any Person controlling, controlled by or under common control with the proposed Transferee, shall
provide such information as the Corporation may request from time to time in order to determine compliance with this Article XIV or the status of the Tax
Benefits of the Corporation.
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(11)        Legends. The Board of Directors may require that any certificates issued by the Corporation evidencing ownership of shares of Stock that

are subject to the restrictions on transfer and ownership contained in this Article XIV bear the following legend:
 
“THE AMENDED AND RESTATED CERTIFICATE OF INCORPORATION OF THE CORPORATION CONTAINS RESTRICTIONS

PROHIBITING THE TRANSFER (AS DEFINED IN THE AMENDED AND RESTATED CERTIFICATE OF INCORPORATION) OF STOCK OF THE
CORPORATION (INCLUDING THE CREATION OR GRANT OF CERTAIN OPTIONS, RIGHTS AND WARRANTS) WITHOUT THE PRIOR
AUTHORIZATION OF THE BOARD OF DIRECTORS OF THE CORPORATION (THE “BOARD OF DIRECTORS”) IF SUCH TRANSFER AFFECTS
THE PERCENTAGE OF STOCK OF THE CORPORATION (WITHIN THE MEANING OF SECTION 382 OF THE INTERNAL REVENUE CODE OF
1986, AS AMENDED (THE “CODE”) AND THE TREASURY REGULATIONS PROMULGATED THEREUNDER) THAT IS TREATED AS OWNED
BY A 4.99-PERCENT STOCKHOLDER (AS DEFINED IN THE AMENDED AND RESTATED CERTIFICATE OF INCORPORATION). IF THE
TRANSFER RESTRICTIONS ARE VIOLATED, THEN THE TRANSFER WILL BE VOID AB INITIO AND THE PURPORTED TRANSFEREE OF
THE STOCK WILL BE REQUIRED TO TRANSFER EXCESS SECURITIES (AS DEFINED IN THE AMENDED AND RESTATED CERTIFICATE OF
INCORPORATION) TO THE CORPORATION’S AGENT. IN THE EVENT OF A TRANSFER WHICH DOES NOT INVOLVE SECURITIES OF THE
CORPORATION WITHIN THE MEANING OF THE GENERAL CORPORATION LAW OF THE STATE OF DELAWARE (“SECURITIES”) BUT
WHICH WOULD VIOLATE THE TRANSFER RESTRICTIONS, THE PURPORTED TRANSFEREE (OR THE RECORD OWNER) OF THE
SECURITIES THAT VIOLATE THE TRANSFER RESTRICTIONS WILL BE REQUIRED TO TRANSFER SUFFICIENT SECURITIES PURSUANT TO
THE TERMS PROVIDED FOR IN THE AMENDED AND RESTATED CERTIFICATE OF INCORPORATION TO CAUSE THE 4.99-PERCENT
STOCKHOLDER TO NO LONGER BE IN VIOLATION OF THE TRANSFER RESTRICTIONS. THE CORPORATION WILL FURNISH WITHOUT
CHARGE TO THE HOLDER OF RECORD OF THIS CERTIFICATE A COPY OF THE AMENDED AND RESTATED CERTIFICATE OF
INCORPORATION CONTAINING THE ABOVE-REFERENCED TRANSFER RESTRICTIONS UPON WRITTEN REQUEST TO THE CORPORATION
AT ITS PRINCIPAL PLACE OF BUSINESS.”

 
The Board of Directors may also require that any certificates issued by the Corporation evidencing ownership of shares of Stock that are

subject to conditions imposed by the Board of Directors under Section 3 of this Article XIV also bear a conspicuous legend referencing the applicable
restrictions.

 

13



 

  
(12)        Authority of Board of Directors.

 
(a)          The Board of Directors shall have the power to determine all matters necessary for assessing compliance with this Article XIV,

including, without limitation, (i) the identification of 4.99-percent Stockholders, (ii) whether a Transfer is a 4.99- percent Transaction or a Prohibited
Transfer, (iii) the Percentage Stock Ownership in the Corporation of any 4.99-percent Stockholder, (iv) whether an instrument constitutes a
Corporation Security, (v) the amount (or fair market value) due to a Purported Transferee pursuant to Section 6 of this Article XIV, and (vi) any other
matters which the Board of Directors determines to be relevant; and the good faith determination of the Board of Directors on such matters shall be
conclusive and binding for all the purposes of this Article XIV. In addition, the Board of Directors may, to the extent permitted by law, from time to
time establish, modify, amend or rescind by-laws, regulations and procedures of the Corporation not inconsistent with the provisions of this Article
XIV for purposes of determining whether any Transfer of Corporation Securities would jeopardize or endanger the Corporation’s ability to preserve
and use the Tax Benefits and for the orderly application, administration and implementation of this Article XIV.

 
(b)          Nothing contained in this Article XIV shall limit the authority of the Board of Directors to take such other action to the extent

permitted by law as it deems necessary or advisable to protect the Corporation and its stockholders in preserving the Tax Benefits. Without limiting
the generality of the foregoing, in the event of a change in law making one or more of the following actions necessary or desirable, the Board of
Directors may, by adopting a written resolution, (i) accelerate the Expiration Date, (ii) modify the ownership interest percentage in the Corporation
or the Persons or groups covered by this Article XIV, (iii) modify the definitions of any terms set forth in this Article XIV or (iv) modify the terms of
this Article XIV as appropriate, in each case, in order to prevent an ownership change for purposes of Section 382 of the Code as a result of any
changes in applicable Treasury Regulations or otherwise; provided, however, that the Board of Directors shall not cause there to be such acceleration
or modification unless it determines, by adopting a written resolution, that such action is reasonably necessary or advisable to preserve the Tax
Benefits or that the continuation of these restrictions is no longer reasonably necessary for the preservation of the Tax Benefits. Stockholders of the
Corporation shall be notified of such determination through a filing with the Securities and Exchange Commission or such other method of notice as
the Secretary of the Corporation shall deem appropriate.

 
(c)          In the case of an ambiguity in the application of any of the provisions of this Article XIV, including any definition used herein, the

Board of Directors shall have the power to determine the application of such provisions with respect to any situation based on its reasonable belief,
understanding or knowledge of the circumstances. In the event this Article XIV requires an action by the Board of Directors but fails to provide
specific guidance with respect to such action, the Board of Directors shall have the power to determine the action to be taken so long as such action
is not contrary to the provisions of this Article XIV. All such actions, calculations, interpretations and determinations which are done or made by the
Board of Directors in good faith shall be conclusive and binding on the Corporation, the Agent and all other parties for all other purposes of this
Article XIV. The Board of Directors may delegate all or any portion of its duties and powers under this Article XIV to a committee of the Board of
Directors as it deems necessary or advisable and, to the fullest extent permitted by law, may exercise the authority granted by this Article XIV
through duly authorized officers or agents of the Corporation. Nothing in this Article XIV shall be construed to limit or restrict the Board of
Directors in its exercise of its fiduciary duties under applicable law.
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(13)        Reliance. To the fullest extent permitted by law, the Corporation and the members of the Board of Directors shall be fully protected in

relying in good faith upon the information, opinions, reports or statements of the chief executive officer, the chief financial officer, the chief accounting
officer or the corporate controller of the Corporation and the Corporation’s legal counsel, independent auditors, transfer agent, investment bankers or other
employees and agents in making the determinations and findings contemplated by this Article XIV. The members of the Board of Directors shall not be
responsible for any good faith errors made in connection therewith. For purposes of determining the existence and identity of, and the amount of any
Corporation Securities owned by, any stockholder, the Corporation is entitled to rely on the existence and absence of filings of Schedule 13D or 13G under
the Securities and Exchange Act of 1934, as amended (or similar filings), as of any date, subject to its actual knowledge of the ownership of Corporation
Securities.

 
(14)        Benefits of this Article XIV. Nothing in this Article XIV shall be construed to give to any Person other than the Corporation or the Agent

any legal or equitable right, remedy or claim under this Article XIV. This Article XIV shall be for the sole and exclusive benefit of the Corporation and the
Agent.

 
(15)        Severability. The purpose of this Article XIV is to facilitate the Corporation’s ability to maintain and preserve its Tax Benefits. If any

provision of this Article XIV or the application of any such provision to any Person or under any circumstance shall be held invalid, illegal or unenforceable
in any respect by a court of competent jurisdiction, such invalidity, illegality or unenforceability shall not affect any other provision of this Article XIV.

 
(16)        Waiver. With regard to any power, remedy or right provided herein or otherwise available to the Corporation or the Agent under this Article

XIV, (a) no waiver will be effective unless expressly contained in a writing signed by the waiving party and (b) no alteration, modification or impairment will
be implied by reason of any previous waiver, extension of time, delay or omission in exercise or other indulgence.
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IN WITNESS WHEREOF, the Corporation has caused this Amended and Restated Certificate of Incorporation to be executed on its behalf

as of this 15th day of June, 2015.
 

 By: /s/ Philip A. Skalski
  Philip A. Skalski
  Corporate Counsel and
  Assistant Corporate Secretary
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Exhibit 3.3

 
Amendments to Amended and Restated By-laws of Hudson Global, Inc.

 
The following text shall be inserted between Section 1 and Section 2 of Article II of the Amended and Restated By-laws of Hudson Global, Inc.:
 

ANNUAL MEETINGS OF STOCKHOLDERS
 
Section 6 through Section 16 of Article II of the Amended and Restated By-laws of Hudson Global, Inc. are hereby amended and restated in their

entirety to read as follows:
 

SPECIAL MEETINGS OF STOCKHOLDERS
 
Section 6.          Special meetings of the stockholders, for any purpose or purposes, unless otherwise prescribed by statute or by the certificate of

incorporation, may be called by (a) the chairman of the board, (b) the chief executive officer, or (c) the board of directors pursuant to resolution approved by a
majority of the entire board of directors. The chairman of the board or the chief executive officer shall call a special meeting upon the demand, in accordance
with this Section 6, of the holders of at least 30% of the voting power of the Corporation’s then outstanding capital stock entitled to vote on any issue
proposed to be considered at the special meeting. Notwithstanding anything in these by-laws to the contrary, none of the chairman of the board, the chief
executive officer or the board of directors shall be required to call a special meeting of the stockholders, except in accordance with this Section 6.

 
To enable the Corporation to determine the stockholders entitled to demand a special meeting, the board of directors may fix a record date

to determine the stockholders entitled to make such a demand (the “Demand Record Date”). The Demand Record Date shall not precede the date on which
the board of directors adopts the resolution fixing the Demand Record Date and shall not be more than ten days after the date on which the resolution fixing
the Demand Record Date is adopted by the board of directors. Any stockholder or stockholders of record who are seeking to have stockholders demand a
special meeting shall, by sending written notice to the secretary of the Corporation, request the board of directors to fix a Demand Record Date. The board of
directors shall promptly, but in all events within ten days after the date on which a valid request to fix a Demand Record Date is received by the secretary,
adopt a resolution fixing the Demand Record Date and shall make a public announcement of such Demand Record Date. If no Demand Record Date has been
fixed by the board of directors within ten days after the date on which such request is received by the secretary, then the Demand Record Date shall be the
10th day after the first date on which a valid written request to set a Demand Record Date is received by the secretary. To be valid, such written request shall
set forth the specific purpose or purposes for which the special meeting is to be held, shall be signed by one or more stockholders of record and by the
beneficial owner or owners, if any, on whose behalf the request is made, shall bear the date of signature of each such stockholder and any such beneficial
owner and shall set forth all information described in clauses (a) – (g) of the third paragraph of this Section 6.

 

 



 

  
For a stockholder or stockholders to demand a special meeting, a written demand or demands for a special meeting by the holders of at least

30% of the voting power of the Corporation’s then outstanding capital stock entitled to vote on any issue proposed to be considered at the special meeting,
calculated as if the Demand Record Date were the record date for the special meeting, must be sent to and received by the secretary of the Corporation within
60 days after the Demand Record Date. To be valid, each such written demand by a stockholder for a special meeting shall set forth the specific purpose or
purposes for which the special meeting is to be held (which purpose or purposes shall be limited to the specific purpose or purposes set forth in the written
request to set a Demand Record Date received by the secretary of the Corporation pursuant to the second paragraph of this Section 6), shall be signed by one
or more stockholders of record and by the beneficial owner or owners, if any, on whose behalf the demand is made, shall bear the date of signature of each
such stockholder and any such beneficial owner and shall set forth: (a) the name and address of each such stockholder, as they appear on the Corporation’s
books, and of any such beneficial owner; (b) the class and number of shares of the Corporation that are owned beneficially and of record by each such
stockholder and any such beneficial owner; (c) a representation that each such stockholder is a holder of record of shares of the Corporation entitled to vote
under the certificate of incorporation at the special meeting of stockholders that is the subject of the demand; (d) the reasons of each such stockholder and any
such beneficial owner for proposing the corporate action desired to be authorized or taken at the special meeting; (e) any material interest in such corporate
action of each such stockholder and any such beneficial owner; (f) a description of all agreements, arrangements or understandings between each such
stockholder and any such beneficial owner and any other Person or Persons (naming such Person or Persons) in connection with such corporate action; and
(g) any other information relating to each such stockholder and any such beneficial owner that would be required to be disclosed in a proxy statement or other
filings required to be made in connection with solicitations of proxies for, as applicable, the proposal and/or for the election of directors in a contested
election pursuant to Section 14 of the Exchange Act and the rules and regulations promulgated thereunder. Notwithstanding the foregoing, the secretary of the
Corporation shall not accept, and shall consider ineffective, a written demand from a stockholder to call a special meeting (i) that does not comply in all
respects with this Section 6, (ii) that relates to an item of business to be transacted at such meeting that is not a proper subject for stockholder action under
applicable law, (iii) that includes an item of business to be transacted at such meeting that did not appear in the written request to set a Demand Record Date
for such meeting received by the secretary of the Corporation pursuant to the second paragraph of this Section 6, (iv) that relates to an item of business (other
than the election of directors) that is identical or substantially similar to an item of business (a “Similar Item”) for which a Demand Record Date was
previously fixed and such demand is delivered between the time beginning on the 61st day after such previous Demand Record Date and ending on the one-
year anniversary of such previous Demand Record Date, (v) if a Similar Item will be submitted for stockholder approval at any stockholder meeting to be
held on or before the 90th day after the secretary receives such demand or (vi) if a Similar Item has been presented at the most recent annual meeting or at any
special meeting held within the one-year period prior to receipt by the secretary of such demand.

 
A stockholder may revoke a demand for a special meeting by written revocation delivered to the secretary of the Corporation at any time

prior to the special meeting. If any such revocation(s) are received by the secretary after the secretary’s receipt of written demands from the holders of at least
30% of the voting power of the Corporation’s then outstanding capital stock entitled to vote on any issue proposed to be considered at the special meeting
and, as a result of such revocation(s), there no longer are unrevoked demands from the holders of at least 30% of the voting power of the Corporation’s then
outstanding capital stock entitled to vote on any issue proposed to be considered at the special meeting, then the board of directors shall have the discretion to
determine whether or not to proceed with the special meeting.

 
The Corporation shall not be required to call a special meeting upon stockholder demand unless, in addition to the satisfaction of the

requirements and conditions set forth in the third and fourth paragraphs of this Section 6, the secretary of the Corporation receives a written agreement, which
may require furnishing of a bond, signed by each Soliciting Stockholder (as defined below) pursuant to which each Soliciting Stockholder, jointly and
severally, agrees to pay the Corporation’s costs of holding the special meeting, including the costs of preparing and mailing proxy materials for the
Corporation’s own solicitation. For purposes of these by-laws, the following terms shall have the respective meanings set forth below:

 
(a)          “Affiliate” of any Person (as defined below) shall mean any Person controlling, controlled by or under common control with such

first Person.
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(b)          “Business Day” shall mean any day other than a Saturday, a Sunday or a day on which banking institutions in the State of New

York are authorized or obligated by law or executive order to close.
 
(c)          “Participant” shall have the meaning assigned to such term in paragraphs (a)(iii), (iv), (v) and (vi) of Instruction 3 to Item 4 of

Schedule 14A of the rules promulgated under the Securities Exchange Act of 1934, as amended (the “Exchange Act”).
 
(d)          “Person” shall mean any individual, firm, corporation, partnership, joint venture, association, trust, unincorporated organization or

other entity.
 
(e)          “Proxy” shall have the meaning assigned to such term in Rule 14a-1 promulgated under the Exchange Act (and, in such Rule 14a-

1, a consent or authorization shall be interpreted to include signature on a demand for purposes of construing all the definitions in this Section 6).
 
(f)          “Solicitation” shall have the meaning assigned to such term in Rule 14a-1 promulgated under the Exchange Act.
 
(g)          “Soliciting Stockholder” shall mean, with respect to any special meeting demanded by a stockholder or stockholders, each of the

following Persons: (i) if the number of stockholders signing the demand or demands for a special meeting delivered to the secretary of the Corporation
pursuant to the third paragraph of this Section 6 is ten or fewer, each Person signing any such demand; or (ii) if the number of stockholders signing the
demand or demands for a special meeting delivered to the secretary of the Corporation pursuant to the third paragraph of this Section 6 is more than ten, each
Person who (A) was a Participant in any Solicitation of such demand or demands or (B) at the time of the delivery to the secretary of the Corporation of the
documents described in third paragraph of this Section 6, had engaged or intends to engage in any Solicitation of Proxies for use at such special meeting
(other than a Solicitation of Proxies on behalf of the Corporation).
 
A “Soliciting Stockholder” shall also mean each Affiliate of a Soliciting Stockholder described in clause (i) or (ii) above who is a member of such Soliciting
Stockholder’s “group” for purposes of Rule 13d-5(b) promulgated under the Exchange Act, and any other Affiliate of such a Soliciting Stockholder, if a
majority of the directors then in office determines, reasonably and in good faith, that such Affiliate should be required to sign the written notice described in
the third paragraph of this Section 6 and/or the written agreement described in the fifth paragraph of this Section 6 to prevent the purposes of this Section 6
from being evaded.

 
Except as provided in the following sentence, any special meeting shall be held at such date and hour as may be designated by whichever of

the board of directors, the chairman of the board or the chief executive officer shall have called such meeting. In the case of any special meeting called by the
chairman of the board or the chief executive officer upon the demand of stockholders (a “Demand Special Meeting”), such meeting shall be held at such date
and hour as may be designated by the board of directors; provided, however, that the date of any Demand Special Meeting shall be not more than 60 days
after the record date for the meeting; and provided further that, in the event that the directors then in office fail to designate a date and hour for a Demand
Special Meeting within ten days after the date that valid written demands for such meeting by the holders of at least 30% of the voting power of the
Corporation’s then outstanding capital stock entitled to vote on any issue proposed to be considered at the special meeting, calculated as if the Demand
Record Date were the record date for the special meeting, are delivered to the secretary of the Corporation (the “Delivery Date”), such meeting shall be held
at 10:00 A.M., local time, on the 90th day after the Delivery Date or, if such 90th day is not a Business Day, on the first preceding Business Day. In fixing a
meeting date for any special meeting, the board of directors may consider such factors as it deems relevant within the good faith exercise of its business
judgment, including, without limitation, the nature of the action proposed to be taken, the facts and circumstances surrounding any demand for such meeting
and any plan of the board of directors, the chairman of the board or the chief executive officer to call an annual meeting or special meeting for the conduct of
related business.
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The Corporation may engage regionally or nationally recognized independent inspectors of elections to act as an agent of the Corporation

for the purpose of promptly performing a ministerial review of the validity of any purported written demand or demands for a special meeting received by the
secretary of the Corporation. For the purpose of permitting the inspectors to perform such review, no purported demand shall be deemed to have been
delivered to the secretary of the Corporation until the earlier of (a) five Business Days following receipt by the secretary of such purported demand and (b)
such date as the independent inspectors certify to the Corporation that the valid demands received by the secretary represent at least 30% of the voting power
of the Corporation’s then outstanding capital stock entitled to vote on any issue proposed to be considered at the special meeting, calculated as if the Demand
Record Date were the record date for the special meeting. Nothing contained in this paragraph shall in any way be construed to suggest or imply that the
board of directors or any stockholder shall not be entitled to contest the validity of any demand, whether during or after such five Business Day period, or to
take any other action (including, without limitation, the commencement, prosecution or defense of any litigation with respect thereto).

 
Section 7.          Notice of a special meeting stating the place, date and hour of the meeting and the purpose or purposes for which the meeting is

called, shall be given not less than ten nor more than sixty days before the date of the meeting, to each stockholder entitled to vote at such meeting. In the
event of a Demand Special Meeting, such notice of meeting (a) shall be sent prior to the later of (i) two days after the record date for such Demand Special
Meeting and (ii) 30 days after the Delivery Date, (b) shall describe any business set forth in the statement of purpose of the demands received by the
Corporation in accordance with Section 6 of this Article II, (c) shall contain all of the information required in the notice received by the Corporation in
accordance with the second paragraph of Section 4 of this Article II and (d) shall describe any business that the board of directors shall have theretofore
determined to bring before the Demand Special Meeting.

 
Section 8.          Only such business shall be conducted at a special meeting of stockholders as shall have been brought before the meeting pursuant to

the Corporation’s notice of meeting. Nominations of persons for election to the board of directors may be made at a special meeting of stockholders at which
directors are to be elected pursuant to the Corporation’s notice of meeting (a) by or at the direction of the board of directors or (b) by any stockholder of
record of the Corporation who is a stockholder of record at the time of giving of notice provided for in this paragraph, who shall be entitled to vote at the
meeting and who complies with the notice procedures set forth in Section 4 of this Article. Nominations by stockholders of persons for election to the board
of directors may be made at such a special meeting of stockholders if the stockholder’s notice required by the second paragraph of Section 4 of this Article
shall be delivered to the secretary of the Corporation not later than the close of business on the later of the 90th day prior to such special meeting or the 10th
day following the day on which public announcement is first made of the date of the special meeting and of the nominees proposed by the board of directors
to be elected at such meeting. In the case of nominations by stockholders of persons for election to the board of directors, the Corporation may require any
person such stockholder is seeking to elect to furnish such other information as may reasonably be required by the Corporation to determine the eligibility of
such person to serve as an independent director of the Corporation or that could be material to a reasonable stockholder’s understanding of the independence,
or lack thereof, of such person.
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STOCKHOLDER MEETING PROCEDURES

 
Section 9.          The chairman of any meeting of stockholders shall determine the order of business and the procedure at the meeting, including such

regulation of the manner of voting and the conduct of discussion as seem to the chairman in order. The chairman shall have the power to adjourn the meeting
to another place, if any, date and time. The date and time of the opening and closing of the polls for each matter upon which the stockholders will vote at the
meeting shall be announced at the meeting.

 
Section 10.         The holders of a majority of the stock issued and outstanding and entitled to vote thereat, present in person or represented by proxy,

shall constitute a quorum at all meetings of the stockholders for the transaction of business, except as otherwise provided by statute or by the certificate of
incorporation. If, however, such quorum shall not be present or represented at any meeting of the stockholders, the stockholders entitled to vote thereat,
present in person or represented by proxy, shall have power to adjourn the meeting from time to time, without notice other than announcement at the meeting,
until a quorum shall be present or represented; provided, however, that a Demand Special Meeting adjourned pursuant to this Section 10 must be reconvened
on or before the 90th day following the Delivery Date. At any adjourned meeting at which a quorum shall be present or represented any business may be
transacted which might have been transacted at the meeting as originally notified. If the adjournment is for more than thirty days, or if after the adjournment a
new record date is fixed for the adjourned meeting, a notice of the adjourned meeting shall be given to each stockholder of record entitled to vote at the
meeting.

 
Section 11.         When a quorum is present at any meeting, and except as provided in Section 2 of Article II of these by-laws, the vote of the holders

of a majority of the stock having voting power present in person or represented by proxy shall decide any question brought before such meeting, unless the
question is one upon which by express provision of the statutes or of the certificate of incorporation, a different vote is required, in which case such express
provision shall govern and control the decision of such question.

 
Section 12.         Unless otherwise provided in the certificate of incorporation, each stockholder shall at every meeting of the stockholders be entitled

to one vote in person or by proxy for each share of the capital stock having voting power held by such stockholder, but no proxy shall be voted on or after
three years from its date, unless the proxy provides for a longer period.

 
Section 13.         At all meetings of stockholders, the chairman of the meeting shall have absolute authority over matters of procedure, and there shall

be no appeal from the ruling of the chairman.
 
Section 14.         If the object of a stockholders meeting is to elect directors or to take a vote of the stockholders on any proposition, then the

chairman of the meeting shall appoint a person, who is not a director, as inspector to receive and canvass the votes given at such meeting and certify the result
to the chairman.

 
Section 15.         Attendance of a stockholder, in person or by proxy, at any meeting shall constitute a waiver of notice of such meeting, except where

the stockholder, in person or by proxy, attends a meeting for the express purpose of objecting to the transaction of any business because the meeting is not
lawfully called or convened.
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Section 5 of Article VI of the Amended and Restated By-laws of Hudson Global, Inc. is hereby amended and restated in its entirety to read as follows:
 

FIXING RECORD DATE
 
Section 5.          In order that the Corporation may determine the stockholders entitled to notice of or to vote at any meeting of stockholders or any

adjournment thereof, or entitled to receive payment of any dividend or other distribution or allotment of any rights, or entitled to exercise any rights in respect
of any change, conversion or exchange of stock or for the purpose of any other lawful action, the board of directors may fix, in advance, a record date, which
shall not be more than sixty nor less than ten days before the date of such meeting, nor more than sixty days prior to any other action. In the case of a Demand
Special Meeting, (a) the record date shall be not later than the 30th day after the Delivery Date and (b) if the board of directors fails to fix the record date
within 30 days after the Delivery Date, then the close of business on such 30th day shall be the record date. A determination of stockholders of record entitled
to notice of or to vote at a meeting of stockholders shall apply to any adjournment of the meeting; provided, however, that the board of directors may fix a
new record date for the adjourned meeting.
 

Article II of the Amended and Restated By-laws of Hudson Global, Inc. is hereby amended to include the following additional provisions:
 

ACTION WITHOUT A MEETING
 
Section 16.         Any action required or permitted to be taken by the stockholders of the Corporation at any annual or special meeting of stockholders

may be taken without a meeting, without prior notice and without a vote, if a consent or consents in writing, setting forth the action so taken, (a) shall be
signed by holders of record on the Consent Record Date (as defined below) of the Corporation’s then outstanding capital stock having not less than the
minimum number of votes that would be necessary to authorize or take such action at a meeting at which all shares entitled to vote thereon were present and
voted and (b) shall be delivered to the secretary of the Corporation in accordance with Section 18 of this Article II. Notwithstanding anything in these by-laws
to the contrary, no action may be taken by stockholders by written consent, except in accordance with this Section 16, Section 17 and Section 18.

 
Section 17.         In order that the Corporation may determine the stockholders entitled to express consent to corporate action in writing without a

meeting, the board of directors may fix a record date to determine the stockholders entitled to express consent to corporate action in writing without a meeting
(the “Consent Record Date”). The Consent Record Date shall not precede the date on which the resolution fixing the Consent Record Date is adopted by the
board of directors, and such date shall not be more than ten days after the date on which the resolution fixing the Consent Record Date is adopted by the board
of directors. Any stockholder or stockholders of record who are seeking to have the stockholders express consent to corporate action in writing without a
meeting shall, by sending written notice to the secretary of the Corporation, request the board of directors to fix a Consent Record Date. The board of
directors shall promptly, but in all events within ten days after the date on which such a valid request is received and verified by the secretary, adopt a
resolution fixing the Consent Record Date and shall make a public announcement of such Consent Record Date. If no Consent Record Date has been fixed by
the board of directors within ten days after the date on which such a request is received and verified by the secretary, then the Consent Record Date shall be
the 10th day after the first date on which a valid written request to set a Consent Record Date is received and verified by the secretary. To be valid, such
written request shall comply with each of the following:
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(a)          Such written request shall be signed by one or more stockholders of record and by the beneficial owner or owners, if any, on whose

behalf the stockholder or stockholders are acting, shall bear the date of signature of each such stockholder and any such beneficial owner and shall
set forth: (i) the name and address of each such stockholder, as they appear on the Corporation’s books, and of any such beneficial owner; (ii) the
class and number of shares of the Corporation that are owned beneficially and of record by each such stockholder and any such beneficial owner;
(iii) a representation that each such stockholder is a holder of record of shares of the Corporation entitled to vote under the certificate of
incorporation at a meeting of stockholders with respect to each matter for which such stockholder is seeking to have stockholders express consent to
corporate action in a writing without a meeting; (iv) the manner in which each such stockholder and any such beneficial owner intend to comply with
Regulation 14A under the Exchange Act in seeking to have the stockholders express consent to corporate action in writing without a meeting; (v) a
reasonably brief description of the corporate action desired to be authorized or taken and, if such corporate action includes an amendment to these
by-laws, the specific language of the proposed amendment; (vi) the reasons of each such stockholder and any such beneficial owner for proposing
the corporate action desired to be authorized or taken by written consent; (vii) any material interest in such corporate action of each such stockholder
and any such beneficial owner; (viii) a description of all agreements, arrangements or understandings between each such stockholder and any such
beneficial owner and any other Person or Persons (naming such Person or Persons) in connection with such corporate action; and (ix) any other
information relating to each such stockholder and any such beneficial owner that would be required to be disclosed in a proxy statement or other
filings required to be made in connection with solicitations of proxies for, as applicable, the proposal and/or for the election of directors in a
contested election pursuant to Section 14 of the Exchange Act and the rules and regulations promulgated thereunder. In the case of each such
stockholder and any such beneficial owner seeking to elect or re-elect a director by the stockholders expressing consent to corporate action in writing
without a meeting, (A) such stockholder and any such beneficial owner shall comply with the provisions of Section 4 of this Article II and (B) the
Corporation may require any person such stockholder and any such beneficial owner are seeking to elect or re-elect as a director to furnish such
other information as may reasonably be required by the Corporation to determine the eligibility of such person to serve as an independent director of
the Corporation or that could be material to a reasonable stockholder’s understanding of the independence, or lack thereof, of such person.

 
(b)          Such written request shall be accompanied by a written agreement, which may require furnishing of a bond, signed by each

Consent Soliciting Stockholder (as defined below) pursuant to which each Consent Soliciting Stockholder, jointly and severally, agrees to pay the
Corporation’s costs relating to such Consent Soliciting Stockholder seeking to have the stockholders express consent to corporate action in writing
without a meeting, including the costs of preparing and mailing proxy materials for the Corporation’s own solicitation. For purposes of these by-
laws, “Consent Soliciting Stockholder” shall mean each of the following Persons: (i) if the number of stockholders signing the Consent or Consents
is ten or fewer, each Person signing any such Consents; or (ii) if the number of stockholders signing the Consent or Consents is more than ten, each
Person who (A) was a Participant in any Solicitation of such Consent or Consents or (B) at the time of the delivery to the secretary of the
Corporation of the documents described in this Section 17, had engaged or intends to engage in any Solicitation of Consents and/or Proxies for
expressing consent to corporate action in writing without a meeting (other than a Solicitation of Consents and/or Proxies on behalf of the
Corporation).
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A “Consent Soliciting Stockholder” shall also mean each Affiliate of a Consent Soliciting Stockholder described in clause (i) or (ii) above who is a
member of such Consent Soliciting Stockholder’s “group” for purposes of Rule 13d-5(b) promulgated under the Exchange Act, and any other
Affiliate of such a Consent Soliciting Stockholder, if a majority of the directors then in office determine, reasonably and in good faith, that such
Affiliate should be required to sign the written notice described in the foregoing Section 17(a) and/or the written agreements described in this Section
17(b) and the following Section 17(c) to prevent the purposes of this Section 17 and Section 18 of this Article II from being evaded.

 
(c)          Such written request shall be accompanied by a written agreement signed by each Consent Soliciting Stockholder pursuant to

which each Consent Soliciting Stockholder agrees to deliver to any inspectors of election engaged by the Corporation pursuant to the third paragraph
of Section 18 of this Article II, within two Business Days after receipt, all Consents and revocations thereof received by such Consent Soliciting
Stockholder or such Consent Soliciting Stockholder’s proxy solicitor or other designated agent in connection with such Consent Soliciting
Stockholder seeking to have the stockholders express written consent to corporate action without a meeting.
 
Section 18.         To be valid, each expression of consent to corporate action in writing (a “Consent”) shall be in writing; shall set forth the specific

corporate action to be taken (which corporate action or actions shall be limited to the specific action or actions set forth in the written request to set a Consent
Record Date received by the secretary of the Corporation pursuant to Section 17 of this Article II); shall be signed by one or more Persons who, as of the
Consent Record Date, are stockholders of record (or their duly authorized proxies); shall bear the date of signature of each such stockholder (or their duly
authorized proxies); shall set forth the name and address, as they appear in the Corporation’s books, of each stockholder signing such Consent and the class
and number of shares of the Corporation that are owned of record by each such stockholder; in the case of a Person who is not a stockholder of record, shall
be accompanied by a proxy or proxies evidencing each such Person’s appointment as a proxy for the applicable stockholder of record; and shall be sent to the
inspectors of elections engaged by the Corporation pursuant to the third paragraph of this Section 18 in accordance with the provisions of the fourth paragraph
of this Section 18. Without limiting the foregoing, no Consent shall be valid unless, within 60 days after the applicable Consent Record Date fixed pursuant to
Section 17 of this Article II, Consents representing the requisite number of shares subject to valid and unrevoked Consents to express such corporate action
are delivered to the secretary of the Corporation pursuant to this Section 18; provided, however, that, if the Corporation or a Consent Soliciting Stockholder
(whichever is soliciting Consents) has requested a Preliminary Consent Report that is pending on such 60th day pursuant to the fifth paragraph of this Section
18, then such Consents shall be valid if Consents representing the requisite number of shares subject to valid and unrevoked Consents to express such
corporate action are delivered to the secretary of the Corporation pursuant to this Section 18 at such time as such inspectors issue the Final Consent Report
relating to the pending Preliminary Consent Report pursuant to the sixth or seventh paragraph of this Section 18. The board of directors, the chairman of the
board or the chief executive officer shall have the power and authority to make rules that are not inconsistent with the Delaware General Corporation Law as
to the validity of Consents and revocations thereof.

 
Consents may be revoked at any time prior to the earlier of (a) such time as the inspectors of elections issue a Final Consent Report

pursuant to the sixth or seventh paragraph of this Section 18 or (b) 60 days after the applicable Consent Record Date fixed pursuant to Section 17 of this
Article II by written notice delivered to (i) the secretary of the Corporation, (ii) any Consent Soliciting Stockholder, (iii) to a proxy solicitor or other agent
designated by the Corporation or any Consent Soliciting Stockholder and/or (iv) the inspectors of elections engaged by the Corporation pursuant to the third
paragraph of this Section 18.
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Within three Business Days after a Consent Record Date fixed pursuant to Section 17 of this Article II, the Corporation shall (a) engage

regionally or nationally recognized independent inspectors of elections to act as agent of the Corporation for the purpose of promptly performing a ministerial
review of the validity of Consents and revocations thereof and (b) provide notice to each Consent Soliciting Stockholder of the identity of such inspectors and
the manner in which such Consent Soliciting Stockholder may deliver Consents and revocations thereof to such inspectors pursuant to the fourth paragraph of
this Section 18. Except as provided in Section 17(b) of this Article II, the cost of retaining inspectors of election shall be borne by the Corporation.

 
The Corporation, the Consent Soliciting Stockholders and their respective proxy solicitors or other designated agents shall deliver Consents

and revocations thereof to the inspectors within two Business Days after receipt. As soon as the inspectors receive Consents and/or revocations thereof, the
inspectors shall review the Consents and revocations thereof and shall maintain a count of the number of shares subject to valid and unrevoked Consents. The
inspectors shall keep such count confidential and shall not reveal the count to any Person; provided, however, that, as soon as practicable after a written
request therefor by the Corporation or a Consent Soliciting Stockholder, the inspectors shall issue a report (a “Consent Report”) to the Corporation and the
Consent Soliciting Stockholders stating: (a) the number of shares subject to valid Consents; (b) the number of shares subject to valid revocations of Consents;
(c) the number of shares subject to valid and unrevoked Consents; (d) the number of shares subject to invalid Consents; (e) the number of shares subject to
invalid revocations of Consents; (f) whether, based on their count, the requisite number of shares subject to valid and unrevoked Consents has been obtained
to approve the corporate action specified in the Consents; and (g) the latest date the inspectors received Consents and revocations thereof that the inspectors
reflected in such report (the “Report Date”).

 
As soon as practicable after a written request therefor by the Corporation or a Consent Soliciting Stockholder (whichever is soliciting

Consents), notice of which request shall be given to the Corporation and any parties opposing the solicitation of Consents, if any, and which request shall state
that the Corporation or the Consent Soliciting Stockholders, as the case may be, have a good faith belief that the requisite number of shares subject to valid
and unrevoked Consents to approve the corporate action specified in the Consents has been received in accordance with the certificate of incorporation and
these by-laws, the inspectors shall issue and deliver to the Corporation and the Consent Soliciting Stockholders a preliminary Consent Report (the
“Preliminary Consent Report”); provided, however, that neither the Corporation nor the Consent Soliciting Stockholders may request a Preliminary Consent
Report following the 60th day after the applicable Consent Record Date fixed pursuant to Section 17 of this Article II. Unless the Corporation and the
Consent Soliciting Stockholders shall agree to a shorter or longer period, the Corporation and the Consent Soliciting Stockholders shall have two Business
Days after receipt of the Preliminary Consent Report to review the Consents and revocations thereof and to advise the inspectors and the opposing parties in
writing as to whether they intend to challenge the Preliminary Consent Report.

 
If no written notice of an intention to challenge a Preliminary Consent Report is received within two Business Days after receipt of such

Preliminary Consent Report by the Corporation and the Consent Soliciting Stockholders and either (a) the date that is two Business Days after such receipt of
such Preliminary Consent Report (the “Cut-Off Date”) is more than 60 days after the applicable Consent Record Date fixed pursuant to Section 17 of this
Article II or (b) the Cut-Off Date is not more than 60 days after the applicable Consent Record Date fixed pursuant to Section 17 of this Article II and the
requisite number of shares subject to valid and unrevoked Consents to approve the corporate action specified in the Consents was obtained, then the
inspectors shall, as promptly as practicable, issue to the Corporation and the Consent Soliciting Stockholders their final Consent Report (a “Final Consent
Report”), which shall contain the information included in the Preliminary Consent Report, plus all changes in the vote totals as a result of Consents and
revocations thereof received after the Report Date of the Preliminary Consent Report to the time of issuance of the Final Consent Report, if such Consents
and revocations thereof are received within 60 days after the applicable Consent Record Date fixed pursuant to Section 17 of this Article II, and a certification
as to whether the requisite number of shares subject to valid and unrevoked Consents to approve the corporate action specified in the Consents was obtained.
If the Cut-Off Date is not more than 60 days after the applicable Consent Record Date fixed pursuant to Section 17 of this Article II and the requisite number
or shares subject to valid and unrevoked Consents to approve the corporate action specified in the Consents was not obtained, then the inspectors shall, as
promptly as practicable, issue a Consent Report to the Corporation and the Consent Soliciting Stockholders and a certification that the requisite number of
shares subject to valid and unrevoked Consents to approve the corporate action specified in the Consents was not obtained, and the Corporation or the
Consent Soliciting Stockholders (whichever is soliciting Consents) shall have the right to request again a Preliminary Consent Report in accordance with the
provisions of the fifth paragraph of this Section 18.
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If the Corporation or the Consent Soliciting Stockholders issue written notice to the inspectors and the Corporation or the Consent

Soliciting Stockholders, as the case may be, of an intention to challenge a Preliminary Consent Report within two Business Days after receipt of such
Preliminary Consent Report by the Corporation and the Consent Soliciting Stockholders, then a challenge session shall be scheduled by the inspectors as
promptly as practicable, at which the Corporation and the Consent Soliciting Stockholders shall have the right to object to the validity of Consents and
revocations thereof. A transcript of the challenge session shall be recorded by a certified court reporter. Following completion of the challenge session, if
either (a) the date on which the challenge session is completed (the “Completion Date”) is more than 60 days after the applicable Consent Record Date fixed
pursuant to Section 17 of this Article II or (b) the Completion Date is not more than 60 days after the applicable Consent Record Date fixed pursuant to
Section 17 of this Article II and the requisite number of shares subject to valid and unrevoked Consents to approve the corporate action specified in the
Consents was obtained, then the inspectors shall, as promptly as practicable, issue to the Corporation and the Consent Soliciting Stockholders a Final Consent
Report, which shall contain the information included in the Preliminary Consent Report, plus all changes in the vote totals as a result of the challenge and, if
such Consents and revocations thereof are received within 60 days after the applicable Consent Record Date fixed pursuant to Section 17 of this Article II,
Consents and revocations thereof received after the Report Date of the Preliminary Consent Report to the time of issuance of the Final Consent Report, and a
certification as to whether the requisite number of shares subject to valid and unrevoked Consents to approve the corporate action specified in the Consents
was obtained. If the Completion Date is not more than 60 days after the applicable Consent Record Date fixed pursuant to Section 17 of this Article II and the
requisite number of shares subject to valid and unrevoked Consents to approve the corporate action specified in the Consents was not obtained, then the
inspectors shall, as promptly as practicable, issue a Consent Report to the Corporation and the Consent Soliciting Stockholders and a certification that the
requisite number of shares subject to valid and unrevoked Consents to approve the corporate action specified in the Consents was not obtained, and the
Corporation or the Consent Soliciting Stockholders (whichever is soliciting Consents) shall have the right to request again a Preliminary Consent Report in
accordance with the provisions of the fifth paragraph of this Section 18.

 
Simultaneously with the delivery of any Final Consent Report to the Corporation pursuant to the sixth or seventh paragraph of this Section

18, the inspectors shall deliver all valid and unrevoked Consents to the Corporation, which shall constitute delivery of such Consents to the Corporation for
purposes of Section 228 of the Delaware General Corporation Law and the certificate of incorporation. A copy of any Final Consent Report shall be included
in the book in which the proceedings of meetings of stockholders are recorded.

 
As to any Consent, if, prior to the issuance of a Final Consent Report and delivery of Consents to the Corporation, all Consent Soliciting

Stockholders notify the Corporation and the inspectors in writing that such Consent Soliciting Stockholders no longer desire to express consent to the
corporate actions specified in the Consents, then the Consents shall be deemed abandoned, and the inspectors shall not issue a Final Consent Report or deliver
such Consents to the Corporation.
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Exhibit 3.4

 
AMENDED AND RESTATED

 
B Y - L A W S

 
OF

 
HUDSON GLOBAL, INC.
(a Delaware corporation)

 
As amended through June 15, 2015

 
ARTICLE I
OFFICES

 
Section 1.          The registered office shall be in the City of Wilmington, County of New Castle, State of Delaware.
 
Section 2.          The Corporation may also have offices at such other places both within and without the State of Delaware as the board of directors

may from time to time determine or the business of the Corporation may require.
 

ARTICLE II
MEETINGS OF STOCKHOLDERS

 
Section 1.          All meetings of the stockholders for the election of directors shall be held in such place, either within or without the State of

Delaware, at such place as may be fixed from time to time by the board of directors and as shall be designated from time to time by the board of directors and
stated in the notice of the meeting. Meetings of stockholders for any other purpose may be held at such time and place, within or without the State of
Delaware, as shall be stated in the notice of the meeting.

 
ANNUAL MEETINGS OF STOCKHOLDERS

 
Section 2.          Annual meetings of stockholders shall be held at such date and time as shall be designated from time to time by the board of

directors and stated in the notice of the meeting, at which they shall elect by a plurality vote a board of directors, and transact such other business as may
properly be brought before the meeting.

 
Section 3.          Notice of the annual meeting stating the place, date and hour of the meeting shall be given to each stockholder entitled to vote at

such meeting not less than ten nor more than sixty days before the date of the meeting.
 
Section 4.          Nominations of persons for election to the board of directors and the proposal of business to be transacted by the stockholders may

be made at an annual meeting of stockholders (a) pursuant to the Corporation’s notice with respect to such meeting, (b) by or at the direction of the board of
directors or (c) by any stockholder of record of the Corporation who was a stockholder of record at the time of the giving of the notice provided for in the
following paragraph, who is entitled to vote at the meeting and who has complied with the notice procedures set forth in this section.

 

 



 

 
 

For nominations or other business to be properly brought before an annual meeting by a stockholder pursuant to clause (c) of the foregoing
paragraph, the stockholder must have given timely notice thereof in writing to the secretary of the Corporation and such business must be a proper matter for
stockholder action under the Delaware General Corporation Law. To be timely, a stockholder’s notice shall be delivered to the secretary not less than 45 or
more than 75 days prior to the first anniversary of the date on which the Corporation first mailed its proxy materials for the preceding year’s annual meeting
of stockholders; provided, however, that if the date of the annual meeting is advanced more than 30 days prior to or delayed by more than 30 days after the
anniversary of the preceding year’s annual meeting, notice by the stockholder to be timely must be so delivered not later than the close of business on the later
of (i) the 90th day prior to such annual meeting or (ii) the 10th day following the day on which public announcement of the date of such meeting is first made.
Such stockholder’s notice shall set forth (a) as to each person whom the stockholder proposes to nominate for election or reelection as a director all
information relating to such person as would be required to be disclosed in solicitations of proxies for the election of such nominees as directors pursuant to
Regulation 14A under the Securities Exchange Act of 1934, and such person’s written consent to serve as a director if elected; (b) as to any other business
that the stockholder proposes to bring before the meeting, a brief description of such business, the reasons for conducting such business at the meeting and
any material interest in such business of such stockholder and the beneficial owner, if any, on whose behalf the proposal is made; (c) as to the stockholder
giving the notice and the beneficial owner, if any, on whose behalf the nomination or proposal is made (i) the name and address of such stockholder, as they
appear on the Corporation’s books, and of such beneficial owner, (ii) the class and number of shares of the Corporation that are owned beneficially and of
record by such stockholder and such beneficial owner and (iii) a representation that such stockholder intends to appear in person or by proxy at the meeting to
bring such business before the meeting.

 
In the event that the number of directors to be elected to the board of directors is increased and there is no public announcement naming all

of the nominees for director or specifying the size of the increased board of directors made by the Corporation at least 55 days prior to the first anniversary of
the date on which the Corporation first mailed its proxy materials for the preceding year’s annual meeting of stockholders, a stockholder’s notice required by
this section shall also be considered timely, but only with respect to nominees for any new positions created by such increase, if it shall be delivered to the
secretary of the Corporation not later than the close of business on the 10th day following the day on which such public announcement is first made by the
Corporation.

 
Only persons nominated in accordance with the procedures set forth in this section shall be eligible to serve as directors and only such

business shall be conducted at an annual meeting of stockholders as shall have been brought before the meeting in accordance with the procedures set forth in
this section. The chairman of the meeting shall have the power and the duty to determine whether a nomination or any business proposed to be brought before
the meeting has been made in accordance with the procedures set forth in this section and in Section 8 of this Article and, if any proposed nomination or
business is not in compliance with such procedures, to declare that such defectively proposed business or nomination shall not be presented for stockholder
action at the meeting and shall be disregarded.
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Notwithstanding the foregoing provisions of this section or of Section 8 of this Article, a stockholder shall also comply with all applicable

requirements of the Securities Exchange Act of 1934 and the rules and regulations thereunder with respect to matters set forth herein. Nothing in such
provisions shall be deemed to affect any rights of stockholders to request inclusion of proposals in the Corporation’s proxy statement pursuant to Rule 14a-8
under such Act.

 
Section 5.          The officer who has charge of the stock ledger of the Corporation shall prepare and make, at least ten days before every meeting of

stockholders, a complete list of the stockholders entitled to vote at the meeting, arranged in alphabetical order, and showing the address of each stockholder
and the number of shares registered in the name of each stockholder. Such list shall be open to the examination of any stockholder, for any purpose germane
to the meeting, during ordinary business hours, for a period of at least ten days prior to the meeting, at the principal place of business of the Corporation.

 
SPECIAL MEETINGS OF STOCKHOLDERS

 
Section 6.          Special meetings of the stockholders, for any purpose or purposes, unless otherwise prescribed by statute or by the certificate of

incorporation, may be called by (a) the chairman of the board, (b) the chief executive officer, or (c) the board of directors pursuant to resolution approved by a
majority of the entire board of directors. The chairman of the board or the chief executive officer shall call a special meeting upon the demand, in accordance
with this Section 6, of the holders of at least 30% of the voting power of the Corporation’s then outstanding capital stock entitled to vote on any issue
proposed to be considered at the special meeting. Notwithstanding anything in these by-laws to the contrary, none of the chairman of the board, the chief
executive officer or the board of directors shall be required to call a special meeting of the stockholders, except in accordance with this Section 6.

 
To enable the Corporation to determine the stockholders entitled to demand a special meeting, the board of directors may fix a record date

to determine the stockholders entitled to make such a demand (the “Demand Record Date”). The Demand Record Date shall not precede the date on which
the board of directors adopts the resolution fixing the Demand Record Date and shall not be more than ten days after the date on which the resolution fixing
the Demand Record Date is adopted by the board of directors. Any stockholder or stockholders of record who are seeking to have stockholders demand a
special meeting shall, by sending written notice to the secretary of the Corporation, request the board of directors to fix a Demand Record Date. The board of
directors shall promptly, but in all events within ten days after the date on which a valid request to fix a Demand Record Date is received by the secretary,
adopt a resolution fixing the Demand Record Date and shall make a public announcement of such Demand Record Date. If no Demand Record Date has been
fixed by the board of directors within ten days after the date on which such request is received by the secretary, then the Demand Record Date shall be the
10th day after the first date on which a valid written request to set a Demand Record Date is received by the secretary. To be valid, such written request shall
set forth the specific purpose or purposes for which the special meeting is to be held, shall be signed by one or more stockholders of record and by the
beneficial owner or owners, if any, on whose behalf the request is made, shall bear the date of signature of each such stockholder and any such beneficial
owner and shall set forth all information described in clauses (a) – (g) of the third paragraph of this Section 6.
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For a stockholder or stockholders to demand a special meeting, a written demand or demands for a special meeting by the holders of at least

30% of the voting power of the Corporation’s then outstanding capital stock entitled to vote on any issue proposed to be considered at the special meeting,
calculated as if the Demand Record Date were the record date for the special meeting, must be sent to and received by the secretary of the Corporation within
60 days after the Demand Record Date. To be valid, each such written demand by a stockholder for a special meeting shall set forth the specific purpose or
purposes for which the special meeting is to be held (which purpose or purposes shall be limited to the specific purpose or purposes set forth in the written
request to set a Demand Record Date received by the secretary of the Corporation pursuant to the second paragraph of this Section 6), shall be signed by one
or more stockholders of record and by the beneficial owner or owners, if any, on whose behalf the demand is made, shall bear the date of signature of each
such stockholder and any such beneficial owner and shall set forth: (a) the name and address of each such stockholder, as they appear on the Corporation’s
books, and of any such beneficial owner; (b) the class and number of shares of the Corporation that are owned beneficially and of record by each such
stockholder and any such beneficial owner; (c) a representation that each such stockholder is a holder of record of shares of the Corporation entitled to vote
under the certificate of incorporation at the special meeting of stockholders that is the subject of the demand; (d) the reasons of each such stockholder and any
such beneficial owner for proposing the corporate action desired to be authorized or taken at the special meeting; (e) any material interest in such corporate
action of each such stockholder and any such beneficial owner; (f) a description of all agreements, arrangements or understandings between each such
stockholder and any such beneficial owner and any other Person or Persons (naming such Person or Persons) in connection with such corporate action; and
(g) any other information relating to each such stockholder and any such beneficial owner that would be required to be disclosed in a proxy statement or other
filings required to be made in connection with solicitations of proxies for, as applicable, the proposal and/or for the election of directors in a contested
election pursuant to Section 14 of the Exchange Act and the rules and regulations promulgated thereunder. Notwithstanding the foregoing, the secretary of the
Corporation shall not accept, and shall consider ineffective, a written demand from a stockholder to call a special meeting (i) that does not comply in all
respects with this Section 6, (ii) that relates to an item of business to be transacted at such meeting that is not a proper subject for stockholder action under
applicable law, (iii) that includes an item of business to be transacted at such meeting that did not appear in the written request to set a Demand Record Date
for such meeting received by the secretary of the Corporation pursuant to the second paragraph of this Section 6, (iv) that relates to an item of business (other
than the election of directors) that is identical or substantially similar to an item of business (a “Similar Item”) for which a Demand Record Date was
previously fixed and such demand is delivered between the time beginning on the 61st day after such previous Demand Record Date and ending on the one-
year anniversary of such previous Demand Record Date, (v) if a Similar Item will be submitted for stockholder approval at any stockholder meeting to be
held on or before the 90th day after the secretary receives such demand or (vi) if a Similar Item has been presented at the most recent annual meeting or at any
special meeting held within the one-year period prior to receipt by the secretary of such demand.
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A stockholder may revoke a demand for a special meeting by written revocation delivered to the secretary of the Corporation at any time

prior to the special meeting. If any such revocation(s) are received by the secretary after the secretary’s receipt of written demands from the holders of at least
30% of the voting power of the Corporation’s then outstanding capital stock entitled to vote on any issue proposed to be considered at the special meeting
and, as a result of such revocation(s), there no longer are unrevoked demands from the holders of at least 30% of the voting power of the Corporation’s then
outstanding capital stock entitled to vote on any issue proposed to be considered at the special meeting, then the board of directors shall have the discretion to
determine whether or not to proceed with the special meeting.

 
The Corporation shall not be required to call a special meeting upon stockholder demand unless, in addition to the satisfaction of the

requirements and conditions set forth in the third and fourth paragraphs of this Section 6, the secretary of the Corporation receives a written agreement, which
may require furnishing of a bond, signed by each Soliciting Stockholder (as defined below) pursuant to which each Soliciting Stockholder, jointly and
severally, agrees to pay the Corporation’s costs of holding the special meeting, including the costs of preparing and mailing proxy materials for the
Corporation’s own solicitation. For purposes of these by-laws, the following terms shall have the respective meanings set forth below:

 
(a)          “Affiliate” of any Person (as defined below) shall mean any Person controlling, controlled by or under common control with such

first Person.
 
(b)          “Business Day” shall mean any day other than a Saturday, a Sunday or a day on which banking institutions in the State of New

York are authorized or obligated by law or executive order to close.
 
(c)          “Participant” shall have the meaning assigned to such term in paragraphs (a)(iii), (iv), (v) and (vi) of Instruction 3 to Item 4 of

Schedule 14A of the rules promulgated under the Securities Exchange Act of 1934, as amended (the “Exchange Act”).
 
(d)          “Person” shall mean any individual, firm, corporation, partnership, joint venture, association, trust, unincorporated organization or

other entity.
 
(e)          “Proxy” shall have the meaning assigned to such term in Rule 14a-1 promulgated under the Exchange Act (and, in such Rule 14a-

1, a consent or authorization shall be interpreted to include signature on a demand for purposes of construing all the definitions in this Section 6).
 
(f)          “Solicitation” shall have the meaning assigned to such term in Rule 14a-1 promulgated under the Exchange Act.
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(g)          “Soliciting Stockholder” shall mean, with respect to any special meeting demanded by a stockholder or stockholders, each of the

following Persons: (i) if the number of stockholders signing the demand or demands for a special meeting delivered to the secretary of the Corporation
pursuant to the third paragraph of this Section 6 is ten or fewer, each Person signing any such demand; or (ii) if the number of stockholders signing the
demand or demands for a special meeting delivered to the secretary of the Corporation pursuant to the third paragraph of this Section 6 is more than ten, each
Person who (A) was a Participant in any Solicitation of such demand or demands or (B) at the time of the delivery to the secretary of the Corporation of the
documents described in third paragraph of this Section 6, had engaged or intends to engage in any Solicitation of Proxies for use at such special meeting
(other than a Solicitation of Proxies on behalf of the Corporation).
 
A “Soliciting Stockholder” shall also mean each Affiliate of a Soliciting Stockholder described in clause (i) or (ii) above who is a member of such Soliciting
Stockholder’s “group” for purposes of Rule 13d-5(b) promulgated under the Exchange Act, and any other Affiliate of such a Soliciting Stockholder, if a
majority of the directors then in office determines, reasonably and in good faith, that such Affiliate should be required to sign the written notice described in
the third paragraph of this Section 6 and/or the written agreement described in the fifth paragraph of this Section 6 to prevent the purposes of this Section 6
from being evaded.

 
Except as provided in the following sentence, any special meeting shall be held at such date and hour as may be designated by whichever of

the board of directors, the chairman of the board or the chief executive officer shall have called such meeting. In the case of any special meeting called by the
chairman of the board or the chief executive officer upon the demand of stockholders (a “Demand Special Meeting”), such meeting shall be held at such date
and hour as may be designated by the board of directors; provided, however, that the date of any Demand Special Meeting shall be not more than 60 days
after the record date for the meeting; and provided further that, in the event that the directors then in office fail to designate a date and hour for a Demand
Special Meeting within ten days after the date that valid written demands for such meeting by the holders of at least 30% of the voting power of the
Corporation’s then outstanding capital stock entitled to vote on any issue proposed to be considered at the special meeting, calculated as if the Demand
Record Date were the record date for the special meeting, are delivered to the secretary of the Corporation (the “Delivery Date”), such meeting shall be held
at 10:00 A.M., local time, on the 90th day after the Delivery Date or, if such 90th day is not a Business Day, on the first preceding Business Day. In fixing a
meeting date for any special meeting, the board of directors may consider such factors as it deems relevant within the good faith exercise of its business
judgment, including, without limitation, the nature of the action proposed to be taken, the facts and circumstances surrounding any demand for such meeting
and any plan of the board of directors, the chairman of the board or the chief executive officer to call an annual meeting or special meeting for the conduct of
related business.

 
The Corporation may engage regionally or nationally recognized independent inspectors of elections to act as an agent of the Corporation

for the purpose of promptly performing a ministerial review of the validity of any purported written demand or demands for a special meeting received by the
secretary of the Corporation. For the purpose of permitting the inspectors to perform such review, no purported demand shall be deemed to have been
delivered to the secretary of the Corporation until the earlier of (a) five Business Days following receipt by the secretary of such purported demand and (b)
such date as the independent inspectors certify to the Corporation that the valid demands received by the secretary represent at least 30% of the voting power
of the Corporation’s then outstanding capital stock entitled to vote on any issue proposed to be considered at the special meeting, calculated as if the Demand
Record Date were the record date for the special meeting. Nothing contained in this paragraph shall in any way be construed to suggest or imply that the
board of directors or any stockholder shall not be entitled to contest the validity of any demand, whether during or after such five Business Day period, or to
take any other action (including, without limitation, the commencement, prosecution or defense of any litigation with respect thereto).
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Section 7.          Notice of a special meeting stating the place, date and hour of the meeting and the purpose or purposes for which the meeting is

called, shall be given not less than ten nor more than sixty days before the date of the meeting, to each stockholder entitled to vote at such meeting. In the
event of a Demand Special Meeting, such notice of meeting (a) shall be sent prior to the later of (i) two days after the record date for such Demand Special
Meeting and (ii) 30 days after the Delivery Date, (b) shall describe any business set forth in the statement of purpose of the demands received by the
Corporation in accordance with Section 6 of this Article II, (c) shall contain all of the information required in the notice received by the Corporation in
accordance with the second paragraph of Section 4 of this Article II and (d) shall describe any business that the board of directors shall have theretofore
determined to bring before the Demand Special Meeting.

 
Section 8.          Only such business shall be conducted at a special meeting of stockholders as shall have been brought before the meeting pursuant to

the Corporation’s notice of meeting. Nominations of persons for election to the board of directors may be made at a special meeting of stockholders at which
directors are to be elected pursuant to the Corporation’s notice of meeting (a) by or at the direction of the board of directors or (b) by any stockholder of
record of the Corporation who is a stockholder of record at the time of giving of notice provided for in this paragraph, who shall be entitled to vote at the
meeting and who complies with the notice procedures set forth in Section 4 of this Article. Nominations by stockholders of persons for election to the board
of directors may be made at such a special meeting of stockholders if the stockholder’s notice required by the second paragraph of Section 4 of this Article
shall be delivered to the secretary of the Corporation not later than the close of business on the later of the 90th day prior to such special meeting or the 10th
day following the day on which public announcement is first made of the date of the special meeting and of the nominees proposed by the board of directors
to be elected at such meeting. In the case of nominations by stockholders of persons for election to the board of directors, the Corporation may require any
person such stockholder is seeking to elect to furnish such other information as may reasonably be required by the Corporation to determine the eligibility of
such person to serve as an independent director of the Corporation or that could be material to a reasonable stockholder’s understanding of the independence,
or lack thereof, of such person.

 
STOCKHOLDER MEETING PROCEDURES

 
Section 9.          The chairman of any meeting of stockholders shall determine the order of business and the procedure at the meeting, including such

regulation of the manner of voting and the conduct of discussion as seem to the chairman in order. The chairman shall have the power to adjourn the meeting
to another place, if any, date and time. The date and time of the opening and closing of the polls for each matter upon which the stockholders will vote at the
meeting shall be announced at the meeting.
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Section 10.         The holders of a majority of the stock issued and outstanding and entitled to vote thereat, present in person or represented by proxy,

shall constitute a quorum at all meetings of the stockholders for the transaction of business, except as otherwise provided by statute or by the certificate of
incorporation. If, however, such quorum shall not be present or represented at any meeting of the stockholders, the stockholders entitled to vote thereat,
present in person or represented by proxy, shall have power to adjourn the meeting from time to time, without notice other than announcement at the meeting,
until a quorum shall be present or represented; provided, however, that a Demand Special Meeting adjourned pursuant to this Section 10 must be reconvened
on or before the 90th day following the Delivery Date. At any adjourned meeting at which a quorum shall be present or represented any business may be
transacted which might have been transacted at the meeting as originally notified. If the adjournment is for more than thirty days, or if after the adjournment a
new record date is fixed for the adjourned meeting, a notice of the adjourned meeting shall be given to each stockholder of record entitled to vote at the
meeting.

 
Section 11.         When a quorum is present at any meeting, and except as provided in Section 2 of Article II of these by-laws, the vote of the holders

of a majority of the stock having voting power present in person or represented by proxy shall decide any question brought before such meeting, unless the
question is one upon which by express provision of the statutes or of the certificate of incorporation, a different vote is required, in which case such express
provision shall govern and control the decision of such question.

 
Section 12.         Unless otherwise provided in the certificate of incorporation, each stockholder shall at every meeting of the stockholders be entitled

to one vote in person or by proxy for each share of the capital stock having voting power held by such stockholder, but no proxy shall be voted on or after
three years from its date, unless the proxy provides for a longer period.

 
Section 13.         At all meetings of stockholders, the chairman of the meeting shall have absolute authority over matters of procedure, and there shall

be no appeal from the ruling of the chairman.
 
Section 14.         If the object of a stockholders meeting is to elect directors or to take a vote of the stockholders on any proposition, then the

chairman of the meeting shall appoint a person, who is not a director, as inspector to receive and canvass the votes given at such meeting and certify the result
to the chairman.

 
Section 15.         Attendance of a stockholder, in person or by proxy, at any meeting shall constitute a waiver of notice of such meeting, except where

the stockholder, in person or by proxy, attends a meeting for the express purpose of objecting to the transaction of any business because the meeting is not
lawfully called or convened.
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ACTION WITHOUT A MEETING

 
Section 16.         Any action required or permitted to be taken by the stockholders of the Corporation at any annual or special meeting of stockholders

may be taken without a meeting, without prior notice and without a vote, if a consent or consents in writing, setting forth the action so taken, (a) shall be
signed by holders of record on the Consent Record Date (as defined below) of the Corporation’s then outstanding capital stock having not less than the
minimum number of votes that would be necessary to authorize or take such action at a meeting at which all shares entitled to vote thereon were present and
voted and (b) shall be delivered to the secretary of the Corporation in accordance with Section 18 of this Article II. Notwithstanding anything in these by-laws
to the contrary, no action may be taken by stockholders by written consent, except in accordance with this Section 16, Section 17 and Section 18.

 
Section 17.         In order that the Corporation may determine the stockholders entitled to express consent to corporate action in writing without a

meeting, the board of directors may fix a record date to determine the stockholders entitled to express consent to corporate action in writing without a meeting
(the “Consent Record Date”). The Consent Record Date shall not precede the date on which the resolution fixing the Consent Record Date is adopted by the
board of directors, and such date shall not be more than ten days after the date on which the resolution fixing the Consent Record Date is adopted by the board
of directors. Any stockholder or stockholders of record who are seeking to have the stockholders express consent to corporate action in writing without a
meeting shall, by sending written notice to the secretary of the Corporation, request the board of directors to fix a Consent Record Date. The board of
directors shall promptly, but in all events within ten days after the date on which such a valid request is received and verified by the secretary, adopt a
resolution fixing the Consent Record Date and shall make a public announcement of such Consent Record Date. If no Consent Record Date has been fixed by
the board of directors within ten days after the date on which such a request is received and verified by the secretary, then the Consent Record Date shall be
the 10th day after the first date on which a valid written request to set a Consent Record Date is received and verified by the secretary. To be valid, such
written request shall comply with each of the following:

 
(a)          Such written request shall be signed by one or more stockholders of record and by the beneficial owner or owners, if any, on whose

behalf the stockholder or stockholders are acting, shall bear the date of signature of each such stockholder and any such beneficial owner and shall
set forth: (i) the name and address of each such stockholder, as they appear on the Corporation’s books, and of any such beneficial owner; (ii) the
class and number of shares of the Corporation that are owned beneficially and of record by each such stockholder and any such beneficial owner;
(iii) a representation that each such stockholder is a holder of record of shares of the Corporation entitled to vote under the certificate of
incorporation at a meeting of stockholders with respect to each matter for which such stockholder is seeking to have stockholders express consent to
corporate action in a writing without a meeting; (iv) the manner in which each such stockholder and any such beneficial owner intend to comply with
Regulation 14A under the Exchange Act in seeking to have the stockholders express consent to corporate action in writing without a meeting; (v) a
reasonably brief description of the corporate action desired to be authorized or taken and, if such corporate action includes an amendment to these
by-laws, the specific language of the proposed amendment; (vi) the reasons of each such stockholder and any such beneficial owner for proposing
the corporate action desired to be authorized or taken by written consent; (vii) any material interest in such corporate action of each such stockholder
and any such beneficial owner; (viii) a description of all agreements, arrangements or understandings between each such stockholder and any such
beneficial owner and any other Person or Persons (naming such Person or Persons) in connection with such corporate action; and (ix) any other
information relating to each such stockholder and any such beneficial owner that would be required to be disclosed in a proxy statement or other
filings required to be made in connection with solicitations of proxies for, as applicable, the proposal and/or for the election of directors in a
contested election pursuant to Section 14 of the Exchange Act and the rules and regulations promulgated thereunder. In the case of each such
stockholder and any such beneficial owner seeking to elect or re-elect a director by the stockholders expressing consent to corporate action in writing
without a meeting, (A) such stockholder and any such beneficial owner shall comply with the provisions of Section 4 of this Article II and (B) the
Corporation may require any person such stockholder and any such beneficial owner are seeking to elect or re-elect as a director to furnish such
other information as may reasonably be required by the Corporation to determine the eligibility of such person to serve as an independent director of
the Corporation or that could be material to a reasonable stockholder’s understanding of the independence, or lack thereof, of such person.
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(b)          Such written request shall be accompanied by a written agreement, which may require furnishing of a bond, signed by each

Consent Soliciting Stockholder (as defined below) pursuant to which each Consent Soliciting Stockholder, jointly and severally, agrees to pay the
Corporation’s costs relating to such Consent Soliciting Stockholder seeking to have the stockholders express consent to corporate action in writing
without a meeting, including the costs of preparing and mailing proxy materials for the Corporation’s own solicitation. For purposes of these by-
laws, “Consent Soliciting Stockholder” shall mean each of the following Persons: (i) if the number of stockholders signing the Consent or Consents
is ten or fewer, each Person signing any such Consents; or (ii) if the number of stockholders signing the Consent or Consents is more than ten, each
Person who (A) was a Participant in any Solicitation of such Consent or Consents or (B) at the time of the delivery to the secretary of the
Corporation of the documents described in this Section 17, had engaged or intends to engage in any Solicitation of Consents and/or Proxies for
expressing consent to corporate action in writing without a meeting (other than a Solicitation of Consents and/or Proxies on behalf of the
Corporation).
 
A “Consent Soliciting Stockholder” shall also mean each Affiliate of a Consent Soliciting Stockholder described in clause (i) or (ii) above who is a
member of such Consent Soliciting Stockholder’s “group” for purposes of Rule 13d-5(b) promulgated under the Exchange Act, and any other
Affiliate of such a Consent Soliciting Stockholder, if a majority of the directors then in office determine, reasonably and in good faith, that such
Affiliate should be required to sign the written notice described in the foregoing Section 17(a) and/or the written agreements described in this Section
17(b) and the following Section 17(c) to prevent the purposes of this Section 17 and Section 18 of this Article II from being evaded.

 
(c)          Such written request shall be accompanied by a written agreement signed by each Consent Soliciting Stockholder pursuant to

which each Consent Soliciting Stockholder agrees to deliver to any inspectors of election engaged by the Corporation pursuant to the third paragraph
of Section 18 of this Article II, within two Business Days after receipt, all Consents and revocations thereof received by such Consent Soliciting
Stockholder or such Consent Soliciting Stockholder’s proxy solicitor or other designated agent in connection with such Consent Soliciting
Stockholder seeking to have the stockholders express written consent to corporate action without a meeting.
 

10



 

  
Section 18.         To be valid, each expression of consent to corporate action in writing (a “Consent”) shall be in writing; shall set forth the specific

corporate action to be taken (which corporate action or actions shall be limited to the specific action or actions set forth in the written request to set a Consent
Record Date received by the secretary of the Corporation pursuant to Section 17 of this Article II); shall be signed by one or more Persons who, as of the
Consent Record Date, are stockholders of record (or their duly authorized proxies); shall bear the date of signature of each such stockholder (or their duly
authorized proxies); shall set forth the name and address, as they appear in the Corporation’s books, of each stockholder signing such Consent and the class
and number of shares of the Corporation that are owned of record by each such stockholder; in the case of a Person who is not a stockholder of record, shall
be accompanied by a proxy or proxies evidencing each such Person’s appointment as a proxy for the applicable stockholder of record; and shall be sent to the
inspectors of elections engaged by the Corporation pursuant to the third paragraph of this Section 18 in accordance with the provisions of the fourth paragraph
of this Section 18. Without limiting the foregoing, no Consent shall be valid unless, within 60 days after the applicable Consent Record Date fixed pursuant to
Section 17 of this Article II, Consents representing the requisite number of shares subject to valid and unrevoked Consents to express such corporate action
are delivered to the secretary of the Corporation pursuant to this Section 18; provided, however, that, if the Corporation or a Consent Soliciting Stockholder
(whichever is soliciting Consents) has requested a Preliminary Consent Report that is pending on such 60th day pursuant to the fifth paragraph of this Section
18, then such Consents shall be valid if Consents representing the requisite number of shares subject to valid and unrevoked Consents to express such
corporate action are delivered to the secretary of the Corporation pursuant to this Section 18 at such time as such inspectors issue the Final Consent Report
relating to the pending Preliminary Consent Report pursuant to the sixth or seventh paragraph of this Section 18. The board of directors, the chairman of the
board or the chief executive officer shall have the power and authority to make rules that are not inconsistent with the Delaware General Corporation Law as
to the validity of Consents and revocations thereof.

 
Consents may be revoked at any time prior to the earlier of (a) such time as the inspectors of elections issue a Final Consent Report

pursuant to the sixth or seventh paragraph of this Section 18 or (b) 60 days after the applicable Consent Record Date fixed pursuant to Section 17 of this
Article II by written notice delivered to (i) the secretary of the Corporation, (ii) any Consent Soliciting Stockholder, (iii) to a proxy solicitor or other agent
designated by the Corporation or any Consent Soliciting Stockholder and/or (iv) the inspectors of elections engaged by the Corporation pursuant to the third
paragraph of this Section 18.

 
Within three Business Days after a Consent Record Date fixed pursuant to Section 17 of this Article II, the Corporation shall (a) engage

regionally or nationally recognized independent inspectors of elections to act as agent of the Corporation for the purpose of promptly performing a ministerial
review of the validity of Consents and revocations thereof and (b) provide notice to each Consent Soliciting Stockholder of the identity of such inspectors and
the manner in which such Consent Soliciting Stockholder may deliver Consents and revocations thereof to such inspectors pursuant to the fourth paragraph of
this Section 18. Except as provided in Section 17(b) of this Article II, the cost of retaining inspectors of election shall be borne by the Corporation.
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The Corporation, the Consent Soliciting Stockholders and their respective proxy solicitors or other designated agents shall deliver Consents

and revocations thereof to the inspectors within two Business Days after receipt. As soon as the inspectors receive Consents and/or revocations thereof, the
inspectors shall review the Consents and revocations thereof and shall maintain a count of the number of shares subject to valid and unrevoked Consents. The
inspectors shall keep such count confidential and shall not reveal the count to any Person; provided, however, that, as soon as practicable after a written
request therefor by the Corporation or a Consent Soliciting Stockholder, the inspectors shall issue a report (a “Consent Report”) to the Corporation and the
Consent Soliciting Stockholders stating: (a) the number of shares subject to valid Consents; (b) the number of shares subject to valid revocations of Consents;
(c) the number of shares subject to valid and unrevoked Consents; (d) the number of shares subject to invalid Consents; (e) the number of shares subject to
invalid revocations of Consents; (f) whether, based on their count, the requisite number of shares subject to valid and unrevoked Consents has been obtained
to approve the corporate action specified in the Consents; and (g) the latest date the inspectors received Consents and revocations thereof that the inspectors
reflected in such report (the “Report Date”).

 
As soon as practicable after a written request therefor by the Corporation or a Consent Soliciting Stockholder (whichever is soliciting

Consents), notice of which request shall be given to the Corporation and any parties opposing the solicitation of Consents, if any, and which request shall state
that the Corporation or the Consent Soliciting Stockholders, as the case may be, have a good faith belief that the requisite number of shares subject to valid
and unrevoked Consents to approve the corporate action specified in the Consents has been received in accordance with the certificate of incorporation and
these by-laws, the inspectors shall issue and deliver to the Corporation and the Consent Soliciting Stockholders a preliminary Consent Report (the
“Preliminary Consent Report”); provided, however, that neither the Corporation nor the Consent Soliciting Stockholders may request a Preliminary Consent
Report following the 60th day after the applicable Consent Record Date fixed pursuant to Section 17 of this Article II. Unless the Corporation and the
Consent Soliciting Stockholders shall agree to a shorter or longer period, the Corporation and the Consent Soliciting Stockholders shall have two Business
Days after receipt of the Preliminary Consent Report to review the Consents and revocations thereof and to advise the inspectors and the opposing parties in
writing as to whether they intend to challenge the Preliminary Consent Report.
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If no written notice of an intention to challenge a Preliminary Consent Report is received within two Business Days after receipt of such

Preliminary Consent Report by the Corporation and the Consent Soliciting Stockholders and either (a) the date that is two Business Days after such receipt of
such Preliminary Consent Report (the “Cut-Off Date”) is more than 60 days after the applicable Consent Record Date fixed pursuant to Section 17 of this
Article II or (b) the Cut-Off Date is not more than 60 days after the applicable Consent Record Date fixed pursuant to Section 17 of this Article II and the
requisite number of shares subject to valid and unrevoked Consents to approve the corporate action specified in the Consents was obtained, then the
inspectors shall, as promptly as practicable, issue to the Corporation and the Consent Soliciting Stockholders their final Consent Report (a “Final Consent
Report”), which shall contain the information included in the Preliminary Consent Report, plus all changes in the vote totals as a result of Consents and
revocations thereof received after the Report Date of the Preliminary Consent Report to the time of issuance of the Final Consent Report, if such Consents
and revocations thereof are received within 60 days after the applicable Consent Record Date fixed pursuant to Section 17 of this Article II, and a certification
as to whether the requisite number of shares subject to valid and unrevoked Consents to approve the corporate action specified in the Consents was obtained.
If the Cut-Off Date is not more than 60 days after the applicable Consent Record Date fixed pursuant to Section 17 of this Article II and the requisite number
or shares subject to valid and unrevoked Consents to approve the corporate action specified in the Consents was not obtained, then the inspectors shall, as
promptly as practicable, issue a Consent Report to the Corporation and the Consent Soliciting Stockholders and a certification that the requisite number of
shares subject to valid and unrevoked Consents to approve the corporate action specified in the Consents was not obtained, and the Corporation or the
Consent Soliciting Stockholders (whichever is soliciting Consents) shall have the right to request again a Preliminary Consent Report in accordance with the
provisions of the fifth paragraph of this Section 18.

 
If the Corporation or the Consent Soliciting Stockholders issue written notice to the inspectors and the Corporation or the Consent

Soliciting Stockholders, as the case may be, of an intention to challenge a Preliminary Consent Report within two Business Days after receipt of such
Preliminary Consent Report by the Corporation and the Consent Soliciting Stockholders, then a challenge session shall be scheduled by the inspectors as
promptly as practicable, at which the Corporation and the Consent Soliciting Stockholders shall have the right to object to the validity of Consents and
revocations thereof. A transcript of the challenge session shall be recorded by a certified court reporter. Following completion of the challenge session, if
either (a) the date on which the challenge session is completed (the “Completion Date”) is more than 60 days after the applicable Consent Record Date fixed
pursuant to Section 17 of this Article II or (b) the Completion Date is not more than 60 days after the applicable Consent Record Date fixed pursuant to
Section 17 of this Article II and the requisite number of shares subject to valid and unrevoked Consents to approve the corporate action specified in the
Consents was obtained, then the inspectors shall, as promptly as practicable, issue to the Corporation and the Consent Soliciting Stockholders a Final Consent
Report, which shall contain the information included in the Preliminary Consent Report, plus all changes in the vote totals as a result of the challenge and, if
such Consents and revocations thereof are received within 60 days after the applicable Consent Record Date fixed pursuant to Section 17 of this Article II,
Consents and revocations thereof received after the Report Date of the Preliminary Consent Report to the time of issuance of the Final Consent Report, and a
certification as to whether the requisite number of shares subject to valid and unrevoked Consents to approve the corporate action specified in the Consents
was obtained. If the Completion Date is not more than 60 days after the applicable Consent Record Date fixed pursuant to Section 17 of this Article II and the
requisite number of shares subject to valid and unrevoked Consents to approve the corporate action specified in the Consents was not obtained, then the
inspectors shall, as promptly as practicable, issue a Consent Report to the Corporation and the Consent Soliciting Stockholders and a certification that the
requisite number of shares subject to valid and unrevoked Consents to approve the corporate action specified in the Consents was not obtained, and the
Corporation or the Consent Soliciting Stockholders (whichever is soliciting Consents) shall have the right to request again a Preliminary Consent Report in
accordance with the provisions of the fifth paragraph of this Section 18.

 

13



 

 
Simultaneously with the delivery of any Final Consent Report to the Corporation pursuant to the sixth or seventh paragraph of this Section

18, the inspectors shall deliver all valid and unrevoked Consents to the Corporation, which shall constitute delivery of such Consents to the Corporation for
purposes of Section 228 of the Delaware General Corporation Law and the certificate of incorporation. A copy of any Final Consent Report shall be included
in the book in which the proceedings of meetings of stockholders are recorded.

 
As to any Consent, if, prior to the issuance of a Final Consent Report and delivery of Consents to the Corporation, all Consent Soliciting

Stockholders notify the Corporation and the inspectors in writing that such Consent Soliciting Stockholders no longer desire to express consent to the
corporate actions specified in the Consents, then the Consents shall be deemed abandoned, and the inspectors shall not issue a Final Consent Report or deliver
such Consents to the Corporation.

 
ARTICLE III
DIRECTORS

 
Section 1.          The number of directors constituting the entire board of directors shall be fixed, and may be increased or decreased from time to

time, exclusively by resolutions of the board of directors, and such number shall never be more than eleven nor less than five.
 
The board of directors shall be elected as provided in the certificate of incorporation. The term “entire board of directors” means the total

number of directors which the Corporation would have if there were no vacancies.
 
A director shall hold office until the annual meeting of stockholders for the year in which his or her term expires and until his or her

successor shall be elected and shall qualify, subject, however, to prior death, resignation, retirement, disqualification or removal from office. Notwithstanding
the foregoing, a director who is also an employee of the Corporation shall cease to be a director on the date such employee’s employment by the Corporation
is terminated for any reason without further action by the Corporation.

 
Section 2.          Subject to the rights of the holders of any series of Preferred Stock, any vacancy on the board of directors that results from an

increase in the number of directors may be filled by a majority of the board of directors then in office, provided that a quorum is present, and any other
vacancy occurring on the board of directors may be filled by a majority of the board of directors then in office, even if less than a quorum, or by a sole
remaining director. Any director of any class elected to fill a vacancy resulting from an increase in the number of directors of such class shall hold office for a
term that shall coincide with the remaining term of that class. Any director elected to fill a vacancy not resulting from an increase in the number of directors
shall have the same remaining term as that of his or her predecessor.
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Section 3.          The property and business of the Corporation shall be managed by or under the director of its board of directors which may exercise

all such powers of the Corporation and do all such lawful acts and things as are not by statute or by the certificate of incorporation or by these by-laws
directed or required to be exercised or done by the stockholders.

 
Section 4.          Directors must be nominated in accordance with the procedure set forth in Section 4 of Article II hereof. No person shall be qualified

to be elected and to hold office as a director if such person is determined by the affirmative vote of a majority of the entire board of directors to have violated
either Federal or state law, in a manner contrary to the best interests of the Corporation, to have interests not properly authorized in conflict with the interests
of the Corporation, or to have breached any agreement between such director and the Corporation relating to such director’s services as a director or
employee of the Corporation.

 
Section 5.          The board of directors shall annually choose, from among them, a chairman of the board, who shall serve as such until a successor is

elected. The chairman of the board shall preside at all meetings of the board of directors or of the stockholders of the Corporation. The chairman shall have
such other powers and perform such other duties as are provided in these by-laws and, in addition thereto, as the board of directors may from time to time
determine.

 
MEETINGS OF THE BOARD OF DIRECTORS

 
Section 6.          The board of directors of the Corporation, or any committee thereof, may hold meetings, both regular and special, either within or

without the State of Delaware.
 
Section 7.          Regular meetings of the board of directors may be held upon such notice, or without notice at such time and at such place as shall

from time to time be determined by the board.
 
Section 8.          Special meetings of the full board may be called by the chief executive officer, the chairman of the board or any director by mailing

seven days’ written notice to each director or by telephone or by telegraph, telex, facsimile or electronic transmission not less than 24 hours before the
meeting.

 
Section 9.          Notice of a meeting need not be given to any director who attends the meeting without protesting, prior thereto or at its

commencement, the lack of notice. Neither the business to be transacted at, nor the purpose of, any regular or special meeting of the board of directors need
be specified in the notice or a waiver of notice of such meeting.

 
Section 10.         At all meetings of the board a majority of the directors shall constitute a quorum for the transaction of business and the act of a

majority of the directors present at any meeting at which there is a quorum shall be the act of the board of directors, except as may be otherwise specifically
provided by statute or by the certificate of incorporation. If a quorum shall not be present at any meeting of the board of directors the directors present thereat
may adjourn the meeting from time to time, without notice other than announcement at the meeting, until a quorum shall be present.
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Section 11.         Unless otherwise restricted by the certificate of incorporation or these by-laws, any action required or permitted to be taken at any

meeting of the board of directors or of any committee thereof may be taken without a meeting if all members of the board or committee, as the case may be,
consent thereto in writing or by electronic transmission, and the writing or writings or electronic transmission or transmissions are filed with the minutes of
proceedings of the board or committee. Such filing shall be in paper form if minutes are maintained in paper form and shall be in electronic form if minutes
are maintained in electronic form.

 
Section 12.         Unless otherwise restricted by the certificate of incorporation or these by-laws, members of the board of directors, or any committee

designated by the board of directors, may participate in a meeting of the board of directors, or any committee, by means of conference telephone or other
communications equipment by means of which all persons participating in the meeting can hear each other, and such participation in a meeting shall
constitute presence in person at the meeting.

 
COMMITTEES

 
Section 13.         There shall be the following committees of the board of directors which shall have and may exercise the authority specified in these

bylaws: a Compensation Committee, an Audit Committee, a Nominating and Governance Committee, a Human Resources Committee and an Executive
Committee, each of which shall (i) consist of the number of directors with the requisite qualifications and (ii) have the responsibilities as set forth in their
respective charters, which shall be approved by the board of directors. The board of directors may also, by resolution passed by a majority of the whole board,
designate one or more other committees, each committee to consist of one or more directors of the Corporation. The Executive Committee shall have and may
exercise all the powers and authority of the board of directors in the management of the business, properties and affairs of the Corporation, including
authority to take all action provided by law and in the by-laws to be taken by the board of directors, except as such powers are limited by Section 13 of this
Article III. All acts done and powers conferred by the Executive Committee shall be deemed to be, and may be certified as being, done or conferred under
authority of the board of directors. The board may designate one or more directors as alternate members of any committee, who may replace any absent or
disqualified member at any meeting of the committee. In the absence or disqualification of a member of a committee, the member or members thereof present
at any meeting and not disqualified from voting, whether or not he, she or they constitute a quorum, may unanimously appoint another member of the board
of directors to act at the meeting in the place of any such absent or disqualified member. Any such committee, to the extent provided in the resolution of the
board of directors, or by these by-laws, shall have and may exercise all the powers and authority of the board of directors in the management of the business
and affairs of the Corporation, but no such committee shall have the power or authority in reference to the following matters: (i) approving or adopting, or
recommending to the stockholders, any action or matter expressly required by the Delaware General Corporation Law to be submitted to stockholders for
approval or (ii) adopting, amending or repealing any by-law of the Corporation; and, unless the resolution or the certificate of incorporation expressly so
provide, no such committee shall have the power or authority to declare a dividend or to authorize the issuance of stock. Such committee or committees shall
have such name or names as may be determined from time to time by resolution adopted by the board of directors.
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Section 14.         Each committee shall keep regular minutes of its meetings and report the same to the board of directors when required.

 
COMPENSATION OF DIRECTORS

 
Section 15.         Unless otherwise restricted by the certificate of incorporation or these by-laws, the Compensation Committee of the board of

directors shall have the authority to fix the compensation of directors. The directors may also be paid their expenses, if any, of attendance at each meeting of
the board of directors and may be paid a fixed sum for attendance at each meeting of the board of directors and/or a stated salary as director. The directors
may also be granted stock options or other equity awards at the discretion of the Compensation Committee of the board of directors. No such payment or
compensation shall preclude any director from serving the Corporation in any other capacity and receiving compensation therefor. Members of special or
standing committees may be allowed like compensation for attending committee meetings.

 
REMOVAL OF DIRECTORS

 
Section 16.         Subject to the rights, if any, of the holders of shares of Preferred Stock then outstanding, any or all of the directors of the

Corporation may be removed from office only in accordance with the certificate of incorporation.
 

ARTICLE IV
NOTICES

 
Section 1.          Whenever, under the provisions of the statutes or of the certificate of incorporation or of these by-laws, notice is required to be given

to any director or stockholder, it shall not be construed to mean personal notice, but such notice may be given in writing, by mail, addressed to such director
or stockholder, at such person’s address as it appears on the records of the Corporation, with postage thereon prepaid, and such notice shall be deemed to be
given at the time when the same shall be deposited in the United States mail. Without limiting the manner by which notice otherwise may be given to
stockholders, any notice to stockholders may also be given by electronic transmission in the manner provided in the Delaware General Corporation Law.
Notice to directors may also be given by courier, telephone, telegram, telex, facsimile or electronic transmission or personally.

 
Section 2.          Whenever any notice is required to be given under the provisions of the statutes or of the certificate of incorporation or of these by-

laws, a waiver thereof in writing, signed by the person or persons entitled to said notice, or waiver by electronic transmission by such person or persons,
whether before or after the time stated therein, shall be deemed equivalent thereto. A person entitled to notice of any meeting of the board of directors or
stockholders, as the case may be, waives such notice if he or she appears in person or, in the case of a stockholder, by proxy at such meeting, except when the
person attends a meeting for the express purposes of objecting, at the beginning of the meeting, to the transaction of any business because the meeting is not
lawfully called or convened.
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ARTICLE V
OFFICERS

 
Section 1.          The officers of the Corporation shall be chosen by the board of directors and shall be a chief executive officer, a secretary and a

treasurer. The board of directors may also choose one or more vice presidents, one or more assistant secretaries and assistant treasurers and other officers, as it
shall deem necessary. Any such officers shall hold their offices for such terms and shall exercise such powers and perform such duties as shall be determined
from time to time by the board. Any number of offices may be held by the same person, unless the certificate of incorporation or these by-laws otherwise
provide.

 
Section 2.          The board of directors at its first meeting after each annual meeting of stockholders shall choose a chief executive officer, a secretary

and a treasurer.
 
Section 3.          The salaries of all officers and agents of the Corporation shall be fixed by the board of directors.
 
Section 4.          The officers of the Corporation shall hold office until their successors are chosen and qualify or until their earlier resignation or

removal. Any officer elected or appointed by the board of directors may be removed at any time with or without cause by the affirmative vote of a majority of
the board of directors. Any vacancy occurring in any office of the Corporation shall be filled by the board of directors.

 
THE CHIEF EXECUTIVE OFFICER

 
Section 5.          The chief executive officer shall have general direction and supervision over day-to-day matters relating to the business and affairs

of the Corporation, shall implement or supervise the implementation of corporate policies as established by the board of directors and shall be in charge of
stockholder relations. He or she shall have such other powers and perform such other duties as the board of directors may from time to time prescribe.

 
Section 6.          He or she shall have the authority to execute bonds, mortgages and other contracts and, except as otherwise provided by law or the

board of directors, he or she may authorize any vice president or other officer or agent of the Corporation to execute such documents in his or her place and
stead.

 
THE VICE PRESIDENTS

 
Section 7.          The vice president, if any, or, if there shall be more than one, the vice presidents in the order determined by the board of directors

(or, in the absence of any designation, then in the order of their election) shall, in the absence or disability of the chief executive officer, perform the duties
and exercise the powers of the chief executive officer and shall perform such other duties and have such other powers as the board of directors may from time
to time prescribe.
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THE SECRETARY AND ASSISTANT SECRETARY

 
Section 8.          The secretary shall attend all meetings of the board of directors and all meetings of the stockholders and record all the proceedings of

the meetings of the Corporation and of the board of directors in a book to be kept for that purpose and shall perform like duties for the standing committees
when required. He or she shall give, or cause to be given, notice of all meetings of the stockholders and special meetings of the board of directors, and shall
perform such other duties as may be prescribed by the board of directors or the chief executive officer, under whose supervision he or she shall be.

 
Section 9.          The assistant secretary or, if there be more than one, the assistant secretaries in the order determined by the board of directors (or, in

the absence of any designation, then in the order of their election), shall, in the absence or disability of the secretary, perform the duties and exercise the
powers of the secretary and shall perform such other duties and have such other powers as the board of directors may from time to time prescribe.

 
THE TREASURER AND ASSISTANT TREASURERS

 
Section 10.         The treasurer shall have the custody of the corporate funds and securities and shall keep full and accurate accounts of receipts and

disbursements in books belonging to the Corporation and shall deposit all moneys and other valuable effects in the name and to the credit of the Corporation
in such depositories as may be designated by the board of directors.

 
Section 11.         He or she shall disburse the funds of the Corporation as may be ordered by the board of directors, taking proper vouchers for such

disbursements, and shall render to the chief executive officer and to the board of directors at its regular meetings, or when the board of directors so requires,
an account of all his or her transactions as treasurer and of the financial condition of the Corporation.

 
Section 12.         If required by the board of directors, he or she shall give the Corporation a bond in such sum and with such surety or sureties as

shall be satisfactory to the board of directors for the faithful performance of the duties of his office and for the restoration to the Corporation, in case of his
death, resignation, retirement or removal from office, of all books, papers, vouchers, money and other property of whatever kind in his possession or under
his or her control belonging to the Corporation.

 
Section 13.         The assistant treasurer, or, if there shall be more than one, the assistant treasurers in the order determined by the board of directors

(or, in the absence of any designation, then in the order of their election), shall, in the absence or disability of the treasurer, perform the duties and exercise the
powers of the treasurer and shall perform such other duties and have such other powers as the board of directors may from time to time prescribe.

 
ARTICLE VI

CERTIFICATES OF STOCK
 
Section 1.          Every holder of stock in the Corporation shall be entitled to have a certificate, signed by, or in the name of the Corporation by the

chief executive officer, or a vice-president and the treasurer or an assistant treasurer, or the secretary or an assistant secretary of the Corporation, certifying the
number of shares owned by that holder in the Corporation.
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Section 2.          Any of or all the signatures on the certificate may be facsimile. In case any officer, transfer agent or registrar who has signed or

whose facsimile signature has been placed upon a certificate shall have ceased to be such officer, transfer agent or registrar before such certificate is issued, it
may be issued by the Corporation with the same effect as if that person or entity were such officer, transfer agent or registrar at the date of issue.

 
LOST CERTIFICATES

 
Section 3.          The board of directors may direct a new certificate or certificates to be issued in place of any certificate or certificates theretofore

issued by the Corporation alleged to have been lost, stolen or destroyed, upon the making of an affidavit of that fact by the person claiming the certificate of
stock to be lost, stolen or destroyed. When authorizing such issue of a new certificate or certificates, the board of directors may, in its discretion and as a
condition precedent to the issuance thereof, require the owner of such lost, stolen or destroyed certificate or certificates, or the owner’s legal representative, to
advertise the same in such manner as it shall require and/or to give the Corporation a bond or payment of applicable insurance premium in such sum as it may
direct as indemnity against any claim that may be made against the Corporation with respect to the certificate alleged to have been lost, stolen or destroyed.

 
TRANSFERS OF STOCK

 
Section 4.          Upon surrender to the Corporation or the transfer agent of the Corporation of a certificate for shares duly endorsed or accompanied

by proper evidence of succession, assignation or authority to transfer, it shall be the duty of the Corporation to issue a new certificate to the person entitled
thereto, cancel the old certificate and record the transaction upon its books.

 
FIXING RECORD DATE

 
Section 5.          In order that the Corporation may determine the stockholders entitled to notice of or to vote at any meeting of stockholders or any

adjournment thereof, or entitled to receive payment of any dividend or other distribution or allotment of any rights, or entitled to exercise any rights in respect
of any change, conversion or exchange of stock or for the purpose of any other lawful action, the board of directors may fix, in advance, a record date, which
shall not be more than sixty nor less than ten days before the date of such meeting, nor more than sixty days prior to any other action. In the case of a Demand
Special Meeting, (a) the record date shall be not later than the 30th day after the Delivery Date and (b) if the board of directors fails to fix the record date
within 30 days after the Delivery Date, then the close of business on such 30th day shall be the record date. A determination of stockholders of record entitled
to notice of or to vote at a meeting of stockholders shall apply to any adjournment of the meeting; provided, however, that the board of directors may fix a
new record date for the adjourned meeting.
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REGISTERED STOCKHOLDERS

 
Section 6.          The Corporation shall be entitled to recognize the exclusive right of a person registered on its books as the owner of shares to receive

dividends, and to vote as such owner, and to hold liable for calls and assessments a person registered on its books as the owner of shares, and shall not be
bound to recognize any equitable or other claim to or interest in such share or shares on the part of any other person, whether or not it shall have express or
other notice thereof, except as otherwise provided by the laws of Delaware.

 
ARTICLE VII

INDEMNIFICATION
 
Section 1.          The Corporation shall indemnify any person who was or is a party or is threatened to be made a party to any threatened, pending or

completed action, suit or proceeding, whether civil, criminal, administrative or investigative (other than an action by or in the right of the Corporation) by
reason of the fact that the person is or was a director, officer, employee or agent of the Corporation, or is or was serving at the request of the Corporation as a
director, officer, employee or agent of another corporation, partnership, joint venture, trust, employee benefit plan or other enterprise, against expenses
(including attorneys’ fees), judgments, fines, and amounts paid in settlement actually and reasonably incurred by such person in connection with such action,
suit or proceeding if such person acted in good faith and in a manner such person reasonably believed to be in or not opposed to the best interests of the
Corporation, and, with respect to any criminal action or proceeding, had no reasonable cause to believe his or her conduct was unlawful. The termination of
any action, suit or proceeding by judgment, order, settlement, conviction, or upon a plea of nolo contendere or its equivalent, shall not, of itself, create a
presumption that the person did not act in good faith and in a manner which he or she reasonably believed to be in or not opposed to the best interests of the
Corporation, and, with respect to any criminal action or proceeding, had reasonable cause to believe that his or her conduct was unlawful.

 
Section 2.          The Corporation shall indemnify any person who was or is a party or is threatened to be made a party to any threatened, pending or

completed action or suit by or in the right of the Corporation to procure a judgment in its favor by reason of the fact that such person is or was a director,
officer, employee or agent of the Corporation, or is or was serving at the request of the Corporation as a director, officer, employee or agent of another
corporation, partnership, joint venture, trust, employee benefit plan or other enterprise against expenses (including attorneys’ fees) actually and reasonably
incurred by such person in connection with the defense or settlement of such action or suit if such person acted in good faith and in a manner such person
reasonably believed to be in or not opposed to the best interests of the Corporation and except that no indemnification shall be made in respect of any claim,
issue or matter as to which such person shall have been adjudged to be liable to the Corporation unless and only to the extent that the Court of Chancery or
the court in which such action or suit was brought shall determine upon application that, despite the adjudication of liability but in view of all the
circumstances of the case, such person is fairly and reasonably entitled to indemnity for such expenses which the Court of Chancery or such other court shall
deem proper.
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Section 3.          To the extent that a present or former director or officer of the Corporation has been successful on the merits or otherwise in defense

of any action, suit or proceeding referred to in Sections 1 or 2 of this Article VII or in defense of any claim, issue or matter therein, such person shall be
indemnified against expenses (including attorneys’ fees) actually and reasonably incurred by such person in connection therewith.

 
Section 4.          Any indemnification under Sections 1 or 2 of this Article VII (unless ordered by a court) shall be made by the Corporation only as

authorized in the specific case upon a determination that indemnification of the present or former director, officer, employee or agent is proper in the
circumstances because the person has met the applicable standard of conduct set forth in Sections 1 or 2 of this Article VII. Such determination shall be made,
with respect to a person which is a director or officer at the time of such determination, (a) by a majority vote of the directors who were not parties to such
action, suit or proceeding, even though less than a quorum, or (b) by a committee of such directors designated by majority vote of such directors, even though
less than a quorum, or (c) if there are no such directors, or if such directors so direct, by independent legal counsel in a written opinion, or (d) by the
stockholders. To the extent, however, that a director or officer of the Corporation has been successful on the merits or otherwise in defense of any action, suit
or proceeding described above, or in defense of any claim, issue or matter therein, such person shall be indemnified against expenses (including attorneys’
fees) actually and reasonably incurred by such person in connection therewith, without the necessity of authorization in the specific case.

 
Section 5.          For purposes of any determination under Section 4 of this Article VII, a person shall be deemed to have acted in good faith and in a

manner such person reasonably believed to be in or not opposed to the best interests of the Corporation, or, with respect to any criminal action or proceeding,
to have had no reasonable cause to believe his or her conduct was unlawful, if such person’s action is based on the records or books of account of the
Corporation or another enterprise, or on information supplied to such person by the officers of the Corporation or another enterprise in the course of their
duties, or on the advice of legal counsel for the Corporation or another enterprise or on information or records given or reports made to the Corporation or
another enterprise by an independent certified public accountant or by an appraiser or other expert selected with reasonable care by the Corporation or another
enterprise. The term “another enterprise” as used in this Section 5 shall mean any other corporation or any partnership, joint venture, trust, employee benefit
plan or other enterprise of which such person is or was serving at the request of the Corporation as a director, officer, employee or agent. The provisions of
this Section 5 shall not be deemed to be exclusive or to limit in any way the circumstances in which a person may be deemed to have met the applicable
standard of conduct set forth in Section 1 or 2 of this Article VII, as the case may be.

 
Section 6.          Notwithstanding any contrary determination in the specific case under Section 4 of this Article VII, and notwithstanding the absence

of any determination thereunder, any director or officer may apply to the Court of Chancery of the State of Delaware or any other court of competent
jurisdiction in the State of Delaware for indemnification to the extent otherwise permissible under Sections 1 and 2 of this Article VII. The basis of such
indemnification by a court shall be a determination by such court that indemnification of the director or officer is proper in the circumstances because such
person has met the applicable standards of conduct set forth in Section 1 or 2 of this Article VII, as the case may be. Neither a contrary determination in the
specific case under Section 4 of this Article VII nor the absence of any determination thereunder shall be a defense to such application or create a
presumption that the director or officer seeking indemnification has not met any applicable standard of conduct. Notice of any application for indemnification
pursuant to this Section 6 shall be given to the Corporation promptly upon the filing of such application. If successful, in whole or in part, the director or
officer seeking indemnification shall also be entitled to be paid the expense of prosecuting such application.
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Section 7.          Expenses (including attorneys’ fees) incurred by a director or officer of the Corporation in defending any civil, criminal,

administrative or investigative action, suit or proceeding may be paid by the Corporation in advance of the final disposition of such action, suit or proceeding
upon receipt of an undertaking by or on behalf of the director or officer to repay such amount if it shall ultimately be determined that such person is not
entitled to be indemnified by the Corporation as authorized in this Article VII. Such expenses (including attorneys’ fees) incurred by former directors and
officers or other employees and agents may be so paid upon such terms and conditions, if any, as the Corporation deems appropriate.

 
Section 8.          The indemnification and advancement of expenses provided by, or granted pursuant to, this Article VII shall not be deemed

exclusive of any other rights to which those seeking indemnification or advancement of expenses may be entitled under the certificate of incorporation or any
bylaw, agreement, vote of stockholders or disinterested directors or pursuant to the direction of any court of competent jurisdiction or otherwise, both as to
action in such person’s official capacity and as to action in another capacity while holding such office, it being the policy of the Corporation that
indemnification of the persons specified in Section 1 and 2 of this Article VII shall be made to the fullest extent permitted by law. The provisions of this
Article VII shall not be deemed to preclude the indemnification of any person who is not specified in Section 1 or 2 of this Article VII but whom the
Corporation has the power or obligation to indemnify under the provisions of the GCL, or otherwise.

 
Section 9.          The Corporation shall have power to purchase and maintain insurance on behalf of any person who is or was a director, officer,

employee or agent of the Corporation, or is or was serving at the request of the Corporation, as a director, officer, employee or agent of another Corporation,
partnership, joint venture, trust, employee benefit plan or other enterprise against any liability asserted against such person and incurred by such person in any
such capacity, or arising out of such person’s status as such, whether or not the Corporation would have the power to indemnify such person against such
liability under the provisions of this Article VII.

 
Section 10.         For purposes of Article VII, references to “the Corporation” shall include, in addition to the resulting corporation, any constituent

corporation (including any constituent of a constituent) absorbed in a consolidation or merger which, if its separate existence had continued, would have had
the power and authority to indemnify its directors, officers and employees or agents, so that any person who is or was a director, officer, employee or agent of
such constituent corporation, or is or was serving at the request of such constituent corporation as a director, officer, employee or agent of another
corporation, partnership, joint venture, trust, employee benefit plan or other enterprise, shall stand in the same position under Article VII with respect to the
resulting or surviving corporation as such person would have with respect to such constituent corporation if its separate existence had continued.
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Section 11.         For purposes of Article VII, references to “other enterprises” shall include employee benefit plans; references to “fines” shall

include any excise taxes assessed on a person with respect to any employee benefit plan; and references to “serving at the request of the Corporation” shall
include any service as a director, officer, employee or agent of the Corporation which imposes duties on, or involves service by, such director, officer,
employee, or agent, as the case may be, with respect to an employee benefit plan, its participants, or beneficiaries; and a person who acted in good faith and in
a manner that person reasonably believed to be in the interest of the participants and beneficiaries of an employee benefit plan shall be deemed to have acted
in a manner “not opposed to the best interests of the Corporation” as referred to in Article VII.

 
Section 12.         The indemnification and advancement of expenses provided by, or granted pursuant to this Article VII shall, unless otherwise

provided when authorized or ratified, continue as to a person who has ceased to be a director, officer, employee or agent and shall inure to the benefit of the
heirs, executors and administrators of such person.

 
Section 13.         Notwithstanding anything contained in this Article VII to the contrary, except for proceedings to enforce rights to indemnification

(which shall be governed by Section 6 hereof), the Corporation shall not be obligated to indemnify any director or officer (or his or her heirs, executors or
personal or legal representatives) or advance expenses in connection with a proceeding (or part thereof) initiated by such person unless such proceeding (or
part thereof) was authorized or consented to by the board of directors of the Corporation.

 
Section 14.         The Corporation may, to the extent authorized from time to time by the board of directors, provide rights to indemnification and to

the advancement of expenses to employees and agents of the Corporation similar to those conferred in this Article VII to directors and officers of the
Corporation.

 
ARTICLE VIII

GENERAL PROVISIONS
 

DIVIDENDS
 
Section 1.          Dividends upon the capital stock of the Corporation subject to the provisions of the certificate of incorporation, if any, may be

declared by the board of directors at any regular or special meeting, pursuant to law. Dividends may be paid in cash, in property, or in shares of the capital
stock, subject to the provisions of the certificate of incorporation.

 
Section 2.          Before payment of any dividend, there may be set aside out of any funds of the Corporation available for dividends such sum or

sums as the directors from time to time, in their absolute discretion, think proper as a reserve or reserves to meet contingencies, or for equalizing dividends, or
for repairing or maintaining any property of the Corporation, or for such other purpose as the directors shall think conducive to the interest of the Corporation,
and the directors may modify or abolish any such reserve in the manner in which it was created.
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CHECKS

 
Section 3.          All checks or demands for money and notes of the Corporation shall be signed by such officer or officers or such other person or

persons as the board of directors may from time to time designate.
 

FISCAL YEAR
 
Section 4.          The fiscal year of the Corporation shall be fixed, and shall be subject to change, by the Board of Directors.

 
SEAL

 
Section 5.          The corporate shall not be required to have a seal.

 
ARTICLE IX

AMENDMENTS
 
Section 1.          These by-laws may be altered, amended, restated or repealed or new by-laws may be adopted by the board of directors or the

stockholders as provided in the certificate of incorporation.
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